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International acquired the UNIX divisions in 2001
until Mr. Love leff, the company did not act to
waive or otherwise relinquish any rights or
protections to the core UNEX intellectual property
it acquired from Santa Cruz. No authority or
approval was granted by the Board of Directors to
do so at any time.”" Ex. 265 18.

The term “Software” has a specific meaning
under the JDC.

SECTION REDACTED

(IBM Ex. 474 at SCO1170521-22.).

The purpose of the JDC was to transfer
intellectual property only in material developed
under the JDC. The linux kernel that SUSE used
as the kernel for UnitedLinux was not developed
under the JDC; rather, it afready existed at the
time the parties entered into the JDC. This is
confirmed by the Love Declaration, which states
that, “To achieve the above purpose of
UnitedLinux, each member assigned to
UnitedLinux ownership of the intellectual
property rights in the Software that was developed
by UnitedLinux. In addition, Pre-Existing
Technology was licensed to UnitedLinix, Any
enhancements that were made ta their Pre-
Existing Technology (the ‘Enhancements’)
remained the property of the contributing
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company.” (IBM Ex, 221 § 93.).

L2

[t was never the intent of SCO to contribute any
System V code into UnitedLinux, and in fact,
SCO never contributed any System V code to the
UnitedLinux project. [BM’s agsertion is a legal
conclusion unsupported by sufficient factusl
basis. The cited source only supports the assertion
in relation rights in the “Software,” which is a
defined term referring to material created by
UnitedLinux LLC.

5.

Caldere intended to assign and did
agsign ownership of the intellectual
property rights in all UnitedLinux
products (other than Caldera’s Pre-
Existing Technology and

Enhancements) to UnitedLinux. (Ex.

2219 100.)

DisputedUnsnpported

SCO disputes IBM's legal conclusion that Caldera
International assigned all intelleciual property
rights in all UnitedLinux products other than
“Pre-Existing Technology and Enhancements” or
that Caldera intended to do so. The infringed
UNEX materiat was developed before the creation
of UnitedLinux LLC, was not developed by
UnitedLinwx, and was not assigned to
UnitedLinux. {(See Disputed Fact # 1 14.).

IBM's cited source only supports the assertion in
relation rights in the “Software,” which is a
defined term referring to material created by
UnitedLimmx LLC. (See Disputed Fact # 114.).

None of the disputed code was “developed
pursuant to” the JDC. All of the disputed code
was pre-cxisting at the time the JDC was signed
in 2002. Under the JDC, no preexisting cods was
to be contributed to the venture, except as
specifically set forth in JDC Exhibit C.

Deemed Admitted: Nothing in SCO’s statement
specifically controverts [BM’s facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by SCO
does not suppott SCO’s statement that only
material created by UnitedLinex LLC was
assigned to UnitedLinux LL.C.

1
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called “SCO Linux 4.0”, SCO Linux
4.0 was based on the Linux 2.4 kernel
and was distributed under the GPL.
(Ex. 349; Ex. 106 at 5; Ex. 475; Ex.
226 9 10; see Ex. 278 9 6.) Every line
of the Linux Code is included in SCO
Linux 4.0, powered by UnitedLinux.
(Ex. 215 (Ex. H); Ex. 226 % 10; Ex. 208
165, see Ex. 166 9 32; Ex. 278 20.)
Furthermore, SCO Linux 4.0 included
all but one line of the SUS Material
{Tterns 183-84, 205-31), all of the
memory allocation code (Ttem 185), all
of the ELF material from clf h (Item
272}, and much of the Streams Material
(ltems 150, 152-55, 157-59, 160-64),
(Ex. 226 § 10; Ex. 215 (Ex. H).)

First, SCO disputes 1BM’s agsertion that Caldera
International, SCO, or any other entity licensed
UnitedLinux 1.0, SCO Linux 4.0, the Linux 2,4
keenel, or any other infringing Linux material
under the GPL. Neither SCOQ, Caldera
International, nor any other entity properly
licensed such matetial under the GPL. Ses
Disputed Fact # 5.

Rather, SuSE engineers created the UnitedLinux
1.0 program for UnitedLinux LLC. Caldera
lntemational received UnitedLinux 1.0 on a gold
master CD from UnitedLimux LLC. Caldera
International dlstributed the UmtedLmux 1. 0

1 [FE¥erisiement SEEC0’s Respotise: - | IBNEsReply R Y
116, | This assignment of ownership included Dispated/Unsupported Deemed Admitted: Nothmg in SCO s statement
all of the allegedly infringing Linux : specifically controverts with admissible evidence
kernel files (lterns 183-85, 209-10, 212, | SCO disputes the assertion that IBM assigned any | meeting the requirements of Rule 56 the
214, 224,225, 228, 231, 272). rights in pre-existing UNIX material, including undisputed fact that all of the allegedly infringing
(Ex. 215 (Ex. H); Ex. 474)) any allegedly infringing Linux material. The Linux kernel files were in the United Linux
infringed UNIX material was developed before Software product.
the creation of UnitedLinux LLC, was not
developed by UnitedLinux, and was not assigned
to UnitedLinux. (Seg Disputed Facts # 114-15.)
117. | UnitedLinux released its first Linux Undisputed/Unsupported Undisputed.
distribution, UnitedLinux Version 1.0,
in November 2002. (Ex. 349.) IBM’s cited source does not support any assertion
UnitedLinux Version 1.0 was marketed | regarding UnitedLinux members other than
and sold by each of the partners in Caldern International,
UnitedL inux, including Caldera
Intemational, under its own brand
name. (Jd,)
L18. ¢ SCO’s releasc of UnitedLinux 1.0 was | Disputed/Unsupported Deemed Admitted: Nothing in SCO’s statement

specifically controverts IBM’s facts with
admissible evidence meeting the requircments of
Rule 56. For example, SCO’s statement does not
specifically controvert the undisputed facts that:
(a} SCO’s release of UnitedLinux 1.0 was called
“8CO Limmx 4.0”; {(b) SCO’s “SCO Linux 4.0”
distribution contained the Linux 2.4 kernel; (c) the
contents of SCO Linux 4.0 were accompanied by
notices that the material was licensed under the
GPL. See IBM’s response to SCO’s objections to
undisputed fact § 45 regarding the Mazleres
Declaration.
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SCO Linux 4.0 product. Caldera International’s
contributions to the SCO Linux 4.0 product were
embodied on media that was separate from the
UnitedLinux 1.0 program. See Ex. 2339% 19-22;
Disputed Fact # 5.

Second, SCO disputes IBM's assertion to the
extent it states that all of the “Linux Code’ and all
of the elf b material was contained in UnitedLinux
1.0/SCO Linux 4.9.

SECTION REDACTED

Third, SCO dispates 1BM’s assertion that
UnitedLinux [.0/SCO Linux 4.0 contained all but
one line of the “SUS Material,” UnitedLinux 1.0
did not contain some material from at least two
files that constitute the “SUS Material ” See /d

In general, much of the infringing Linux material,
including Linux kernel material, was not included
in UnitedLinux 1.0 (the basis for SO0 Linux 4.0).
See ld

Furthermore, none of 1BM’s expert reports
address any of the non-literal aspects of the
infringing Linux material, including whether such
material was included in Unitedl.inux 1.0. Se¢ Ex.
22 at 13:10-21, 14:7-13, 22:22.33:11, 34:10-22,

| 277:12-278:13, 279:9-15, 291:8-15.

IBM Ex. 166 (Beattie Declaration): The cited
source provides no support for the assertion that
the declarant has knowledge regarding
UnitedLinux products or activities, was employed
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ternational, or was at all involved in
UnitedLinux activities, The cited source does not
state what material was in SCO Linux 4.0, does
not specify what material was in UnitedLinux 1.9,
and does not deal with all the facts necessary to
support IBM’s assertion regarding its defined
term “Linux Code.”

1EM Ex. 208 The
cited source does not suppart IBM’s assertions.

SECTION REDACTED

IBM Ex. 226 (Mazieres Declsration) § 9-10:
1BM Ex. 226 constitutes a new expert report, from
an expert that SCO has not had the opportunity to
depose, and caanct form the basis of summary
judgment, SCO has not had sufficient opportunity
to verify the truthfulness of the cited source.

The cited source contradicts itself, by defining the
term “Dlsputed Code” as “allegedly infringed
lines of System V™ and stating that SCO Linux
Server 4.0 contains a/l the Disputed Code, yet
also stating that it does not include some material
from Items 183-84, 205-31 and strongly implying
that it does not include much of the Streams
material,

IBM Ex. 278 (Whiteley Declaration) § 20: The
cited source does not provide the necessary detail
to support 1BM’s factuatl assertions regarding ifs

defined ferms, or the necessary factual assertions
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to support IBM's legal conclusions.

118. | Caldera International marketed and Undisputed Undisputed.
sold SCO Linux 4.0 to businesses
around the world, representing among
other things:

* "SCOLinux 4.0 is a high-
quality Linux operating system
designed for mission-critical
business applications, with
guaranteed stability, security
and worldwide support from
SCO.” (Ex. 349.)

¢ "SCO Linux hasitall...SCOisa
perfect fit for most application
server environments.”

(Ex. 475.)

¢ "Talk to us, and we will help
you configure a solution
including SCO Linux to meet
your every requirement.” (Id,)

¢ “SCO Linux 4.0, powered by
UnitedL inux provides customers
with the base UnitedLinux
operating system as well as the
additional software, support and
services from SCO that
customers rieed to successfully
run Lintrx in business
environments,” (Ex. 349.)

e “SCO is uniquely qualified o
make the UnitedLinux platform
viable for businiess because of
its proven track record in
successfully building, deploying
and supporting stable operating
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platforms for more than 23
years.” (Id.)

* “SCO Linux 4.0 is built upon
SCO’s traditional combination
of top OS platform technology,
and support and service features
that customers can rely on to
support critical business
environments." (Id.)

s “With SCOs recent
introduction of a Retail
Hardened Linux for Point of
Sale (POS), SCO is providing
retail companies opportunities to
teap the benefits of the power of
Linux while being able to
rejuvenate their legacy POS
investments.” (Ex. 476.)

+  “8CO’s business class Linux
product is powered by
UnitedLinux, the culmination of
the might and expertise of 4
leading Linux vendors, SCO,
SuSE, Turbolinux and
Conectiva.” (Id.)

*  “SCO’s efforts to spearhead the
creation of & new level of
enterprise class Linux product is
changing the industry.” (id,)

s “Asaresult customers can now
choose SCO Lintx, confident
they have access to the widest
array of certified applications
and hardware backed up by
SCO"s world renowned expert
services.” (Id.)




distribute earlier versions of its Linux
products, including “OpenLinux Server
3.1.1"* and “OpenLinux Workstation
3.1.1” products, which were released in
January 2002. Both included the Limux
2.4 kernel, (Ex. 350; Ex. 351.)

SCO disputes that IBMs cited sources support
the assertion that Caldera International or SCO
distributed the OpenLinux Server 3.1.1 or
OpenLinux Workstation 3.1,1 at any time after
Jan! 2002,

1 : 'SEO’s Résponse: 7 7 i

126, | To coincide with this release of Disputed : statement
UnitedLinux and SCO Linux 4,0, SCO specifically controverts with admissible evidence
enlisted strategic partners in November | SCO disputes that Caldera International “enlisted™ meeting the requirements of Rule 56 the
2002, such as Hewlett-Packard, IBM, the named partners for cooperation relating to undisputed facis that: (a) to coincide with this
Computer Associates, Oracle, BEA, SCO Linux 4.0, SCO did not “enlist” these third- | release of UnitedLinux and SCO Linux 4.0 in
BakBone, Fujitsu, Fujitsu Siemens, parties for use with SCO Linux 4.0; they were November 20062, SCO and sirategic partners such
NEC, Toshiba, Progress and AMD to | #lready partners in SCO’s UNIX operations. See | as Hewiett-Packard, IBM, Computer Associates,
help promote UnitedLinux. (Ex. 106 at | IBMEx. 106 at 5-7. Oracle, BEA, BakBone, Fujitsy, Fujltsu Siemens,
6.) SCO also allied with numerous NEC, Toshiba, Progress and AMD helped
solution providers who wrote and promote UnitedLinix; and (b) 8CO also allied
developed custorn applications to run with numerous solution providers who wrote and
on SCO’s Linux operating systemn. (1d, developed custom applications to run on §CO's
at 6-7.) Linux operating system.

121, | Caldera International also continued to | Undisputed/Unsupported Undisputed. The facts stated in IBM’s referenced

paragraph are fully supported by the cited
material,
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122. | SCO’s Linux products collectively Disputed/Unsnpperted O’s statement

included code from every allegedly
infringing Linux kemel file. (Ex. 215
T 10913, Ex. 215 (Bx. H); Bx. 226 ¢
12.)

SCO disputes IBM's assertion to the extent it
implies that all of the infringing Linux material
was contained in products distributed by SCO.

SECTION REDACTED

Furthermore, neither Caldera Intemational, SCO,
nor Santa Cruz intended to or did contribute any
of the infringed UNIX material into Linux
products. (See Disputed Facts # 4-5.).

IBM Ex. 226 (Mazieres Declarstion): The cited
source is internally contradictory and improper.
See Disputed Fact # 18,

specifically controverts with admissible evidence
meeting the requirements of Rule 56 the
undisputed fact that collectively, the Linux
products distributed by Caldera, lnc., Caldera
Systems, Inc., Caldera [ntemational, and SCO
included code from every allegedly infringing
Linux kemel file.
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SCO knew that the L-inux Code was in )

DEputedfﬂnsu ppdrtedﬂncomp]ete

Deemed Admitied, Nothing i 5000 stetoment

123.
Limumx, (Ex. 19399 11-13; Ex. 176 § specifically controverts with admissible evidence
20, Ex. 166 §33; Ex. 232 95, Ex. 278 | SCO disputes IBM’s assertion to the extent it mecting the requirements of Rule 56 the
9 14.) The Linux Code has beenin | implies that SCO or Caldera International knew undisputed facts that: (a) SCO knew that the
Linux since before SCO commenced the “Linux Code” or any other infringed UNIX Linux Code was in Linux; and (b) that this Linux
this lawsuit, with some included ss far | material was in Linux prior to, at the earliest, late | Code has been in Linux since before SCO
back as 1991, and much included for 2002 or early 2003. SCO did not investigate the | coramenced this lawsuit, with some included as
over adecade. (Ex. 166 18; Ex. 278 | presence of UNIX material in Linux until, atthe | far back ag 1991, and much included for over a
12) carliest, late 2002 or 2003, and informed IBM of | decade,
its concerns at that time. See Disputed Fact # 108,
The facts stated in IBM’s referenced paragraph
SCO disputes IBM’s assertion to the extent it are fully supported by the cited material.
implies that Santa Cruz knew of the presence of
the infringed UNIX material in Linux prior to, at
the earllest, October 1999,
SECTION REDACTED
(See
Disputed Facts # 41, 84-86;
Furthermore, none of IBMs cited sources support
any assertion as to what specific entity had any
purported knowledge, when that particular eatity
obtained such purported knowledge, or
how/when/why any individual’s knowledge can
be attributed to any particular entity.
124. | Despite its success in promoting Linux | Undispated/Unsnpported Undisputed, The facts stated in [BM’s referenced

and its Linux products, SCO was
unable to run a profitable business.
(Ex. 106 at 10.)

IBM's cited source does not support IBM’s
assertions regarding whether SCO was “able” to
eam a profit,

paragraph are fully supported by the clted
material. The cited Caldera International 2002
10-K states (twice), “[w]e have not been
profitable”. (IBM Ex. 106 at 10.)
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125. | Atno point prior to its acquisition of Undisputed/Unsupported

UNIX assets from Santz Cruz did SCO
{Caldera International or Caldera, Inc.)
have a profitable year, (Ex, 106 at 10.)

IBM’s cited source does not support IBM’s
assertion,

Disputed Facts # [26-27, infra, present a more
complete picture of Caldera’s financial and
business circumstances from its founding in 1994
through the acquisition of Santa Cruz's UNIX
assets in 2001.

; ; i
Undisputed. The facts

stated
referenced paragraph are fully supported by the
cited material, which states, “{w]e have not been
profitable.”
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While it obtained 2 lot of cash in its
PO in 2601, the company spent most
of the money on its scquisition of Santa
Cruz’s UNIX assets, which bad been
declining in value since Santa Cruz
acquired them from Novell in 1995.
(Ex. 221 9§ 79-80; Ex. 227 ¥§ 34-35.}

Disputed/Unsupported

SCO disputes that the UNIX assets acquired by
Santa Cruz from Novell declined in value since
1995,

SECTION REDACTED

Disputed Fact # 127 infra
discusses the revenue and value history of the
UNIX assets in this time period in more detail.
IBM’s statements regarding Caldera in this time
period are also disputed.

IBM’s cited sources do not support any assertion
regarding “declining value.”

SCO also disputes ¥BM’s assertion that Caldera
International spent “most” of the cash raised in its
PO on acquisition of Santa Cruz’s UNEX assets.
Caldera did not spend “most” of the money raised
in the 2001 1PO on its acquisition of Santa Cruz’s
UNIX assets. Rather, Caldera raised
approximately 380.5 million in its IPO, and spent
approximately 29% of those proceeds on the
acquisition. Ex. 215 9 3.

8CO’s response does not create a genuine issue of
fact in that the facts in the referenced paragraph
are backgrourd and no paint purportedty
confroverted is material to IBM"s motion,

le




valued its UNIX assets at [ess than

$2 million. {Ex. 539 at SCOL633821.)
Like its Linux business, SCO's UNI[X
business was losing money. (Ex. 186
1963-7L)

SCO disputes IBM’s assertion to the extent it
suggests any valuation of SCO’s UNIX assets
before IBMs improper actions,

SECTION REDACTED

Ses Undisputed Facts # 83, 126).

SECTION REDACTED

SCO disputes IBM's assertion to the extent it
indicates that Caldera International’s UNIX assets
were [ess valuable than its Linux business.
Caldera lnternational earned 95% of its revenue
from UNIX products and services. See Disputed
Fact # 83,

1| BMYSEEER | SOOSResponsd s 7 - - U R o
[27. | Within a year of the acqmsmon SCO Undisputed Deemed Admitted: Nothmg in SCO 5 statcmcnt

specifically controverts [BM’s facts with
admissible evidence meeting the requirements of
Rule 56.

17




McBride, 8CO made the decision to
pursue by litigation the profits it was
unable to generate in the computer
business, {See, e.g., Ex. |; Ex. 14 I; Ex.
142; Ex. 423; Ex. 427.) Revisiting the
results of the Swariz study, which both
Santa Cruz and Caldera Internationai
had dismissed (Ex. 221 9y 82-83),

Mr. McBride made the decision to
wage legal warfare on the operating
system on which SCO had once staked
its future, (Ex. 2219 115;Ex. 113 at 9-
10.)

SCO disputes, and IBM’s cited sources do not
support, that SCO brought suit because it could
not make profits otherwise, SCO brought suit in
2003 because it discovered that IBM’s disclosures
to Linux had included propristary UNIX
technology that SCO had a right to insist be held
in confidence, and it needed to protect its
intellectual property. Bx. 165973, 12, 31; Bx. 279
at 250-52.

SCO disputes, and IBM’s sources do not support,
that SCO intended to “wage legal warfare” on
Linux. Ex. 165993, 5, 18-25, 32.

Rather, by offering intelicctual property
compliance licenses through its SCOsource
program, and informing Linux users of its rights,
8CO sought to provide its customers and others
with legally legitimate methods to continue to
using [sic] Linux. Ex. 165 §% 3-4, 17; Ex. 9 193-
4.

SCO disputes IBM’s assertion to the extent it
implies that Caldera International or SCO was
aware of the results of the Swartz study prior to
late 2002 or early 2003 or had “dismissed” the
results of the study. This is simply not true. See
Disputed Facts # 108-09.). IBM’s cited sources do
not support its assertion that Calders International
or SCO “dismissed™ the Swariz study.

“Finally, the Swartz study was not considered the
final word on whether Linux infringed SCO’s
copyrights for multiple reasons. (See Disputed
Fact# 41,).”

1 |- IBMs Statermeifs = o FECO’s Responise .- X IBM:ERepl = B e
128. | Under the direction of a new CEO, Darl Dispnted Deemed Admitted: Nothing in SCO’s statemnent

specifically controverts with admissibie evidence
mecting the requirements of Rule 56 the
undisputed facts that: {a) under the direction of a
new CEOQ, Dari McBride, SCO pursued profits by
litigation; (b} prior to this lltigation, SCO had
been unable to generate profits in the computer
business; and {c) SCO had once staked its future
on Linux.

The material referred to by SCO does not support
SCO’s statement that SCO was unaware prior to
late 2002 of the Swartz study it had
commissioned. SCO’s statement does not refer
with particularity to those portions of the record
on which SCO relies for ifs statements regarding
the Swartz study.

18
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Because Novell, not SCO, owned the
UNIX System V copyrights, SCO
asked Novell several times over the
course of several months to transfer the
UNIX System V copyrights to SCO
and participate with SCO in a legal
campaign against Linux, (Ex. 239§
13; Ex. 240 125; Bx. 330 at 286:4-24.)

Disputed/Unsupported

SCO disputes, and IBM’s cited sources do not
support, that Novell owned any UNTX copyrights
after 1995. Novell transferred all its UNIY
copyrights to Santa Cruz in 1995. (See Disputed
Facts # 35-37.).

SCO disputes IBM’s assertion that “SCO asked
Novell several times over the course of several
months to transfer the UNEX System V copyrights
to 5C0O.” SCO did not make such requests, (See
Disputed Fact # 38, Ex. 9 10.) Rather, in
discussions with SCO in late 2002 and early 2003,
Novell agreed that those copyrights had been
transferred to SCO under the APA. (Ex. 9 1% 6,
11; Ex. 165 9% 7-11, 13-16.) Indeed, it was not
until Novell and IBM started discussions leading
to their partnership in Linux that Novell first
claimed ownership of the copyrights. (See SCO’s
Response to IBM’s Motion for Sumemary
Judgment on SCO’s Interference Claims (SCO’s
Seventh, Eighth and Ninth Causes of Action),
Statement of Facts at §§ 59-83.).

SCO disputes IBM’s assertion that SCO asked
Noveli to “participate with SCO in a legal
campaign against Linux.” Ex. 1659 32.

Deemed Admitied: The clcclraration of Mr. Sontag
(SCO Ex 9 %9 8-10) actuaily supports IBM’s
statement,
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130.

Movell repeatediy rejected SCO’s
requests to transfer the copyrights or
participate in a legal campaign against
Linux. (Ex. 239 99 13-14; Ex. 477)

SCO disputes IBM’s assertion that Novell owned
UNIX copyrights afler 1995, that SCO requested
a transfer of such copyrights, or that SCOQ
requested Novell’s participate [sic] in legal action.
Novell did not own any UNIX System V
copytights after 1995, and SCO did not request
transfer of any such copyrights, and did not ask
Novell to participate in any legal action against
those who use Linux without necessary licenses to
UNIX material. (Se¢ Disputed Facts # 35-38,
129).

SCO disputes IBM’s assertion that SCOQ has
engaged in a legal campaign “against Linux.”
SCO has simply tried to protect its intellectual
property by offering licenses to such property and
has brought suit against those who decline to
obtain the necessary licenses. Seg Disputed Fact #
123,

\ Fapbiel LIS RE )
Disputed/Unsupported Decmed Admitted: The declaration of Mr. Sontag

(SCO Ex 9 14 8-10) actually supports IBM"s
statement.

[31.

On March 6, 2003, SCO sued [BM for
aliegedly “dumping” into Linux certain
unspecified code from the UNIX
software SCO acquired from Santa
Cruz. (Ex. l.) Despite the fact that
SCO’s initial complaints against [BM
did not include a claim for copyright
infringement, and despite the fact that
SCO does not own the copyrights to the
System V Works, SCO repeatedly
accused 1BM and others publicly of
infringing the UNIX System V
copyrights and threatened imminent
litigation concerning IBMs Linux

Disputed

lt is undisputed that SCO sued IBM on March 6,
2003, but its claims are more accurately set forth
in the Complaint filed at that time. {IBMEx. 1)

3CO disputes IBM’s assertion that SCO does not
own copyrights to the infringed UNIX material,
SCO owns all copyrights to the infringed UNIX
material. (See Disputed Facts # 35-38.),

Further, just as [BM amended its counterciaims,
SCO revised its claims, and SCO’s operative
claims are set forth in its Second Amended
Complaiat. (IBM Ex. 3) SCO identified

Deemed Admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.
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activities:

(a) ° InMay 2003, 8CO sent letters
to 1,500 of the world’s largest
cotporations, including IBM,
threatening litigation. (See, ¢.g.,

Ex. 141)) In its lefters, SCO stated:
“We believe that Linux infringes on our
UNIX intellectual property and other
rights.™ (Ex. 141 at 2.) SCQ further
stated: “We intend to aggressively
protect and enforce these rights”
against not only the companies
involved with “the Linux development
process” but also “the end user”
companies using amy L.inux technology.
(1d. at 2.)

(b} En a press conference on July
21,2003, SCO stated that taking out a
license with SCO was the “alternative
to legal enforcement against Linux end-
users”, (Ex. 423 at2)

{c) On November 18, 2003,
during a teleconference sponsored by
5CO, Mr, McBride, stated that SCO
“will be looking.. to identify a
defendant” In “the near term” and such
defendant will be “a significant user
that has not paid license fees and is in
fact using the proprietary and
copyrighted material®. (Ex. 427 at 5.)
{d} In connection with a
December 22, 2003, press release, SCO
released a template of a letter, dated
December 19, 2003, that it sent to
“Linux Users”. (Ex. 142,) In that
letter, SCO wrote that “the use of the

Second Amended Complaint (TBM Ex. 3 99 99-
108). SCO provided further details and identified
additional misused technology in its responses
and supplemental responses to [BM’s
interrogatories, and then in its Qctober and
December Submissions. (1BM Exs, 31, 32, 37, 38,
43) Finally,

SECTION REDACTED

(a) Dlsputed. The letters SCO sent to
approximately 1,500 corporations in May 2003
did not “threaten” litigation against any individuat
of company. (1BM Ex. 141) Rather, the letter
explained that “SCO holds the rights to the UNIX
operating system software originally llcensed by
AT&T to approximately 6,000 companies and
institutions worldwide,” that “many Linux
contributors were originally UNIX developers
who had access to UNIX source code distributed
by AT&T and were subject to confidentiality
agreements, including confidentiality of the
methods and concepts involved in sofiware
design.” (1d.) The letter further stated that Linux
infringes SCO’s UNTX intellectual property and
other right, and that 5CO intended — as any
property owner would have a right to do — to
protect and enforce its rghts. (1d.)

(b} Disputed. The quote IBM attributes to SCO in
the conference call (at IBM Ex, 423 at 2} is taken
out of context. In that conference, SCO explained

technology that it contended IBM disclosed in its
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activities relating to the Linux kernel.
which is the core of the operating
system, do not infringe copyrights
owned by SCO. (See Ex. 49§ 168-73)

Undisputed that IBM brought the claim for
declaratory judgment described above at Disputed
Fact# (32

1 PIBRECSRIGHE ] SC0W Respolel
Linux operating system in a more fully:
commercial setting violates our rights
under the United States Copyright In the past week, many Linux users have asked us
Act”, (Id. at 1) how they can immediately resolve issues with
Linux without litigation. This is clearly the path
SCO prefers to take in resolving its igsues with
end-users of Limux. Therefore, as a viable
alternative (o legal enforcement against Linux
end-users, SCO is prepared to offer a license for
SCO’s UnixWere 713 product for use in
conjunction with any Linux offering.
{IBM Ex. 423 at 2) On this call, SCO also
explained that “SCO is trying to find ways to help
customers soive this problem, balanced against
our own legal rights to stop infringing uses of
Linux,” and that SCO intends to use its legal
rights “carefuity and judiciousty,” (1d.)
(c) Undisputed.
{d) Undisputed
[32. | In response to SCOs threats of Undispated Undisputed.
copyright infringement, IBM asserted a
counterclaim against SCO on March Undisputed that IBM brought a claim for
29, 2004, secking a declaration of non- | declaratory judgrnent that IBM “does not infringe,
infringement with respect to IBM’s induce the infringement of, or coniribute to the
Linuox activities. (See Ex. 499 168-73.) | infringement of any SCO copyright through its
Linux activities . . . .” (IBM Ex. 4, 97 168-73)
133. | IBM seeks a declaration that jts Undisputed Undisputed.
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here are the most important issues
faced by the software Industry in ten
years and the future of the industry —
indeed, the future of the global
economy — hangs in the balance:

(a) In an article for Salon.com,
Sam Williams quotes Mr. McBride as
saying, in reference to this case:
“There reaily is no mlddle

ground, ... The future of the global
economy hangs in the balance.”
(Ex.370 at |.)

(b) In an article froim KSL.com,
Jed Boal quotes Mr, McBride as
saying, in reference to this case: “It has
became the biggest issue in the
computer industry in decades... The
stakes are extremely high. The balance
of the software industry is hanging on
this.” (Ex. 371 at 1)

Undlsputed/Incomplete
Undisputed, with the following context:

(a) Mr. McBride was referring to the protection of
intellectual property rights, particularly in
software, their significance to this case, and the
importance of the protection of intellectual
propery rights to the global economy.

{b) Mr. McBride was referring more broadly to
the question of whether Linux could be
distributed freely and without greater methods for
protection of intellectual property.

SECTION REDACTED

Furthermore, at the time of these articles, this case
was receiving a high level of national and
international media aftention, consistent with it
being considered a case of national or even global
importance, and consistent with its potential to
have great consequence in the software industry.

1_[1BM's Statemen : B B
134. | From the beginning of this Iltlgatxon, Undlsputed/Unsupported Undisputed. The facts sta.tcd in IBM $ refcrcnced
SCO touted its claims and the strength paragraph are fully supported by the cited

of its alleged evidence. (See, ez, It s undisputed that SCO has made certain material,
Ex. 367, Ex. 368; Ex. 369.) statements about the evidence that Linux
infringed it {sic] intellectual property and other
rights after instigation of the current litigation.
IBM’s cited exhibits do not support the assertion
that SCO made any such public statements after
August 2003.
135. | According to SCO, the issues presented

Undisputed.




alleged evidence were no less
grandiose,

{a) In an interview with CNet
News.com in August 2003, Mr.
McBride claimed that SCO had found a
“mountain of code” improperly
contributed to Linux. (Ex. 367 at 1)
(b) In a teleconference with
analysts and reporters on May 30,
2003, Mr. McBride stated;
“Everybody's been clamoring for the
code — show us two lines of code.
We're not going to show two lines of
code, we're going to show hundreds of
lines of code. And that’s just the tip of
the iceberg of what's in this.” (Ex. 368
at 1)

{(c) In an interview in
LinuxWorld.com, Mr. McBride
claimed that a “truckload of code” was
improperly contributed to Linux,
{Ex.372at1)

(d) In May or June 2003, in an
interview with Computerworld reporter
Patrick Thibodean, SCO, through its
Senior Vice President Chris Sontag,
stated that the number of lings of code
in the Linux kernel that were a direct
copyright violation is “very extensive”,
(Ex. 478.)

(e) In June 2003, in an interview
with CNET News, SCO, through

Mr. McBride, stated: *We're not
talking about just fines of code; we're
talking about enfire programs. We're

SCG disputes that its statements regarding its
evidence were “grandiose.” As set forth below,
each of the statements accurately attributed to
SCO was truthful and accurate.

{a) Undisputed, with the following additional
context: This and other statements about the
velume of code that had been improperly
contributed to Linux are truthful. Mr. McBride
was referring to the large number of lines of code
from derivative works (such as AIX and Dynix)
that were identified by SCG consultants.

SECTION REDACTED

{b) Undisputed, with the context set forth in
136(a) above.

(¢) Undisputed, with the context set forth in
136(a) above.

(d) Undisputed, with the context set forth in
136(a) above,

(e) Undisputed, with the context set fort in 136(a)
above

(£} Undisputed, with the comtext set fort in 136{a)

1] ,]B‘M:‘n o s;—r:j R . 7‘:;?;};‘:3%1 5 7?’..3@@55’&@&53 ‘I ) 'L" :IBM%‘ 4;:\:(- i;}} : R rlﬂi‘:}'g’[;’ij—‘ :‘._7:, A %_
136. | SCO’s public statements conceming its Disputed Deemed Admitted: Nothing in SCO's statement

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.
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talking about hundreds of thousands of
lines of code.” (Ex. 479 at 3.)

4] In July 2003, in an interview
with Business Week, SCO, through
Mr. McBride, stated that the amount of
Linix code infringing on SCO's
intellectual property rights is
“gargantuan”. (Ex, 480.)

(2) On August 18, 2003, at its
SCO Forum in Las Vegas, SCO, Mr.
Sontag, stated that it had uncovered
“more than a million lines” of
improperly copied UNIX code in
Linux, (Ex. 383 at 1)

above

{g) Undisputed, with the context set fort in 136(a)
above,

137

At the same time, SCO refused 1o
disclose the particuiars of its claims and
alleged evidence. (See, e.g. Ex. 32;

Ex. 33; Ex. 34; Ex, 55; Ex, 56, Ex. 57;
Ex. 58; Ex. 132.) It was the company’s
strategy to obfuscate its alleged
evidence, (See Ex. 374; Ex. 375.)
SCO’s unsubstantiated claims that its
copyrights extend to Linux created fear
uncertainty and doubt about Linux,
making it impossible for Linux users
fairly to evaluate SCO’s copyright
claims. (Ex. 283 §125.)

>

Dispated
“Seg Ex. 139; Ex. 143; Exs. 287-88."

Deemed Admitted: SCO does not offer a
statement to controvert the facts IBM states in the
referenced paragraph, SCO's statement does not
refer with particularity to those portions of the
record on which SCO relies.
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For example, SCO’s co:
in an interview with Maureen O’ Gara
of LinuxGram in March 2003, at the
beginning of the case, that SCO
“doesn’t want IBM to know what
[SCO’s substantive claims) are”.

(Ex. 374.)

Disputed

Depending on the meaning of the term
“indicated,” disputed in that counsel for SCO
made no such statement. (Bx. 251 993-8.)
Disputed in that the clted material does not
support the proposition that counsel for SCO
made the quoted statement.

Disputed to the extent the statement suggests that
3C( did not proceed in discovery in good faith
{Sez SCO Mein. in Opp. ta IBM’s Mot. for
Summary Judgment on SCO’s Contract Claims 1§
234-58) and to the extent the staiement suggests
that SCO chose not to disclose its evidence for
any reason other than to protect what SCQ
regarded as confidential material (Ex. 165 v 38).

Disputed in that the tact that SCO would not
discuss the substance of SCO’s claims with a
reporter no more evinces a design to obfuscate
than does IBM’s spokesperson’s refusal “to spell
out what steps it was taking to monitor the
technology it contribirtes to opensource projests
like Linux and to ensure that iis Linux
development does not viclate the inteflectual
property rights or licenses of others,” even though
in the article, “IBM contends that these matters
will be evidence if the SCO suit goes to trial.”
(Ex. 170 at 2.)

C
Deemed Admitted: Nothing in SCQ’s statement
specifically controverts with admissible evidence
meeting the requirements of Rule 56 the
undisputed fact that in an interview with Maureen
O’Gara of LinyxGram in March 2003, SCQO’s
counsel was reported to have said that SCO
“doesn’t want IBM to know what [SCO’s
substantive claims] are”,
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135, | Further, SCO Vice President Gregory Disputed. Deemed Admitted: Nothing in tatement
Blepp stated in a published interview in specifically confroverts IBM’s facts with

April 2004 that “you don’t put SCO disputes IBM’s implication that the admissible evidence meeting the requirements of
everything on the table at the start, but | Statement attributed to Mr. Blepp represented or Rule 56,
instead you bring out arguments and represents the views or strategy of SCO, It was
evidence piece by piece™. (Ex. 375.) never SCO’s strategy, intent or desire to obfuscate
its evidence in any way. Blepp’s alleged statement
did and does not represent SCO’s views or
strategy. Mr. Blepp is German and not very
familiar with the American legal system. See Ex.
9 at 13-16,
140, { More than two months after filing suit | Undisputed Undisputed.
against IBM, SCO purported to
suspend its distribution of Linux on SCO disputes 1BM’’s assertion to the extenl the
May 14, 2003. 1t did so on the ground | statement suggests that SCO did not suspend the
that Linux was an “unauthorized sate and marketing of alt its Linux products on
derivative of IINIX". (Ex, 284 (Ex, May 14, 2003, in that SCO did so, IEM Ex. 284
B).) 13; IBM Ex. 324 at 179; 23-25, 186: 17-19, IBM
Ex. 300 at 208-10,
SCO disputes 1BM’s assertion to the extent the
slatement suggests that SCO suspended its
distribution of Linux only on the grounds that
Linux is an unauthorized derivative of UNIX.
SCO suspended its distribution of Linux because
of the intellectusl property issues surrounding
Linux, one of which is the inclusion of UNIX
inteltectual property in Linux. IBM Ex, 324 at
179: 23-25, 186: 17-19; 1BM Ex. 30021(; 1-6;
IBM Ex. 284 (Ex. B); 1BM Ex. 48 at 2.
141. | Despite its purported termination of its | Undisputed Deemed Admitted: Nothing in SCO’s statement

Linux distribitions (Ex. 353; Ex. 284
(Ex. B)), however, SCO continned to
seifl Linux products to SCO customers

SCO disputes IBM’s statement to the exient it
suggests that SCO did not suspend the sale and
marketing of all its Linux products on May 14,

specifically controverts IBM’s facts with
admissible evidence mesting the requirements of
Rute 56.
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after May 14, 2003. SCO has adrmtwd
that it “made Linux source code
available for download by its customers
on its website. .. [through] the end of
20047, {Ex. 45 at3)

e R R

PR

all its Linux products on May 14, 2003. IBM Ex,
284 93,Ex. B; IBM Ex. 324 at 179: 23-25, 186:
17-1%; IBM Ex. 300 at 210: 1-6; 1BM Ex, 296 at
37: 21-39, 48: 2-5:13.

SCO disputes IBM’s statement to the extent it
suggests that SCO entered into any new
agreemeits or accepted any new orders for the
sale of any of its Linux products after May 14,
2003, SCO did not do so. IBM Ex. 284 § 3; IBM
Ex. 296 at 53: 2-3. After May 14, 2003, SCO
made a very limited number of sales to existing
customers pursuant to pending contractual
obligations, IBM Ex. 284 9 3-5; IBM Ex. 324 a¢
188: 2-190:10; IBM Ex. 296 at 73: 10-14; Ex. 4%
91 12-14; IBM Ex. 300 at 220: 4-223:25, The last
sele of Linux Server 4.0 was on May 31, 2004.
IBM Ex. 284 1 4; IBM Ex. 311 at 60; See SCO
Mem, in Opp. to 1BM Mot. for Sum. Judgment on
Eighth Counterclaim §§ 35-35.

SCO disputes 1BM’s statement to the extent it
suggests that SCO distributed its Linux products
on its website after May 14, 2003. SCO made
available only certzin files in compliance with its
contractual obligations with customers and
UnitedLimx. IBM Ex, 324 at 189: 24-191:3,
194:7-16; Ex. 49 § 17-16.

SCO disputes [BM’s statement to the extent it
suggests that SCO distributed any Linux material
to the general public after May 14, 2003, Any
such files were available only to customers who
hed bought SCO Linux products before the
suspengion, on a secure website accessible only

2003. SCO s-uspan.ded the sale and markenng of
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at least January of 2004 (Ex. 486; sec
Ex. 284 § 5), including every line of
SUS Material and material from every
Streams file and every ELF file (Items
150-64, 183-84, 205-31, 272) (Ex. 215
(Ex. H); Ex. 226 § 11). Aside from one
file (Item 185), all of the Linux Code
appears in Caldera OpenLinux 3.1.1.
(Ex. 226 9 11}

SCO disputes IBM’s implication that Caldera
OpenLinux contained al! the infringing Strearns
material and ELF material.

SECTION REDACTED

SCO disputes that Caldera OpenLinux included
all of the “Linux Code” except for one file (Item
185). Caidera OpenLinux did not include some
“Linux Code” from Item 272, id

Third, SCO disputes IBM’s implication that the
“Limgx Code™ is the only material at issue. The
“Linux Code” does not include ail the infringing
Linux material, whether literal code or non-literal
elements. See Disputed Fact #27.

Furthermore, IBM’s cited sources do not support
the assertion that OpenLinux contained any non-
literal aspects of the infringing Linux material.
See Disputed Fact # 11{8.

Fourth, SCO disputes IBM’s assertions regarding
the distribution of Linux material after May 14,
2003, as Disputed Fact # {41,

IBM Ex. 226, David Mazicres declaration:
This source is internally contradictory and
otherwise improper. See Disputed Fact # 45,

T SO Resporise T o ppare b s YRS D
with assigned passwords, IBM Ex. 324 at 195: 21-
24, IBM Ex. 311 at 37: 19-38:11; Ex. 49 9% 17-
19.
142. | 8CO distributed OpenLinux 3.1.1 untHl | Disputed/Unsupported Deemed Admitted: Nothing in SCO’s statement

specifically controverts with admissible evidence
meefing the requirements of Rule 56 the
undisputed facts that; (a) SCO distributed
OpenLinux 3.1.1; (&) OpenLinux 3.1.1 included
every line of SUS Material, (c) OpenLinux 3.1,1
contained material from every Streams file, and
from every ELF file. The material referred to by
SCO does not support SCO’s statements that
OpenL inux does not contain all of the Linux Code
except for one file, and thet SCO distributed
OpenLinux 3.1.1 until at least fanuary of 2004.
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143.

‘ SCO dl-S!Ilbl.ltEd “SCO Lmux Server

4.0 powered by UnitedLinux 1.0" until
at least May 31, 2004 (Ex. 486; gee Ex,
284 95 4, 7; Ex. 296 at 92:1-22),
including every line of the Linux Code
(Ex. 215 (Ex. H.); Ex. 226 % 10). This
product also included all but one line of
the SUS Matertal, most of the Streams
Material and ELLF Material, and the less
than 25 lines of memory allocation
code claimed by SCO (ltems 150-64,
183185, 205-31, 272). (Ex. 215

{Ex. H}; Ex. 226 { 10.)

Disputed

First, SCO disputes [BM’s assertion to the exteut
it states that ali of the "L.inux Code” and all of the
elf.h material was contalned in UnitedLinux
1.0/SCO Linux 4.0. Some -

SECTION REDACTED

Second, SCO disputes IBM's assertion that
UnitedLinux 1.6/SCO Linux 4.0 contained all but
one line of the “SUS Material.”

SECTION REDACTED

{n general, much of the infringing Linux material,
including Linux kemel material, was not included
in UnitedLinux 1.0 (the basis for SCO Linux 4.0).
Seg id

Furthermore, none of IBM's expert reports
address any of the non-literal aspects of the
infringing L.inux meterial, including whether such
malerial was included in UnitedLinux 1.0. See Ex.
22 at 13:10-21, 14:7-13, 22:22-33:11, 34:10-22,
277:12-278:13, 279:9-15, 291:8-15,

Third, SCO disputes IBM's assertion to the extent
it suggests that SCO entered into any new
agreements or accepted any new orders for the
sale of any of its Lintx products afler May 14,
2003, in that SCO did not do so. IBM Ex. 284 § 3;
IBM Ex. 296 at 53; 2-3. After May 14, 2003, SCO
made a very limited number of sales to existing

Daemed Admitted: Nothing in SCO s statemcnt

specifically controverts with admissible evidence
meeting the requirements of Rule 56 the
undisputed facts that: (a) all but two lines (and in
fact all) of the Linux code was included in SCO
Linux 4.0; and (b) all but one line of the SUS
Material, most of the Streams Material and ELF
Material, and less than 25 lines of memory
aliocation code claimed by SCO was included in
SCO Limux 4.0. SCO’s staternent also fails to
identify material facts of record becanse it refers
to and relies upon material not specifically
identified in its Final Disclosures.
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customers pursuant pending contractual
obligations, IBM Ex. 284 9§ 3-5; iBM Ex. 324 at
188: 2-190:10; 1BM Ex. 296 at 7273: 10-14; Ex.
49 99 12-14; IBM Ex. 300 at 221-23, Sce SCO
Mem. in Opp. to IBM Mot. for Sum. Judgment on
Eighth Counterclaim 9§ 35-39.

IBM Ex. 226, David Mazicres declaration: This
source is internally contradictory and otherwise
improper. See Disputed Fact # 45.

SCO made available and continued to
make available (as recently as August
11, 2006) the Limux 2.4.12 kernei and
the 0.7.0 version of libelf for download
from its website, including code from
all but three of the files containing
Linux Code, plus other SUS Material,
Streams Material and ELF Material
{Hems 150-53, 156-59, 160-64, 133-84,
208-10, 212, 218, 220-21, 223, 225,
228, 230-31, 272), such that anyone
with an intemnet connection could have
accessed it (Ex. 2159 110; Ex. 226 9§
13-15.)

Disputed/TInsupported

Furthermore, because IBM provides no source
showing what material was purportedly
distributed by SCO at any given time SCO cannot
comment on the truthfulness of whether the
material purportedly distributed by SCO
contained any “Linux Code,” "SUS Material,”
“Streams Material,” or ELF Material.”

SECTION REDACTED

Deemed Admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

The facts stated in IBM’s referenced paragraph
are fully supported by the cited material,
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SECTION REDACTED
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145, § In all, SCO distributed the Linux Code Disputed Deemed Admitted: Nothing in SCO’s statemen
to thousands of customers worldwide specifically controverts IBM’s facts with
over the course of many years, (See Disputed in that the cited materials do not support | admissible evidence meeting the requirements of
Ex. 11 at 11; Ex. 397; Ex. 505.) the statement. Depending on what is meant by the | Rule 56,
. word “many,” disputed.
The facts stated in IBM’s referenced paragraph
are fully supported by the cited material,
146. | Following SCO’s refusal to disclose the Disputed.

nature of its claims or its alleged
evidence, IBM served interrogatories
on SCO asking it to disclose its
allegations and evidence of
infringerent relating to Linux, (See
Ex. l; Ex. 12.)

Undisputed that IBM served the interrogatories at
IBMEx. I and 2.

However, SCO disputes that this was done
“following SCO’s refusal to disclose the nature of
its claims or its alleged evidence." (See Disputed
Facts # 149, 153-54,167, 178, 286.).

IBM served its First and Second Set of
Interrogatories (IBM Exs. 11, 12) on June 13,
2003 and September 16, 2003, respectively —
shortly afler SCO’s Complaint and Amended
Complaint were filed. SCO then made, as held by
the Magistrate Court, “good faith efforts” to
answer these interrogatories (IBM Exs. 31, 32, 33,
34, Ex. 5¢ at 3). SCO provided further detail la
sapplemental responses to the interrogatories
(IBM Ex. 43); in its October and December
submissions (IBM Exs. 53, Bx. 144);

SECTION REDACTED

Deemed Admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. :

SCO’s statement does not refer with particulariey
to those portions of the record on which SCO
relies.
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147. | For example, IBM’s Interrogatory No. | Undisputed Undisputed.
12 states: “Please identify, with
specificity (by file and line of code),

(2} all source code and other material in
Linux (including but not limited to the
Linux kernel, any Linux operating
system and any Linux distribution) to
which plaintiff has rights; and (k) the
nature of plaintiff’s rights, including !
but not limited to whether and how the |
code or other material derives from
UNIX." (Ex. 12 at2.)

148. | Llkewise, IBM’s Interrogatory No. 13 | Undlsputed Undisputed.
states: “For each line of code and other
material identified in response to
Interrogatory No, 12, please state
whether (a) IBM has infringed
plaintiff’s rights, and for any rlghts
IBM is atleged to have infringed,
describe in detail how IBM is alleged to
have infringed plaintiff’s rights.” (Ex.
12at2)
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interrogatories, identify with any
degree of specificity the material in
Limux in which it supposedly has rights
or the nature of those rghts, or describe
in detail SCQ’s claims of copyright
infringement. (See Ex. 33.)

1 [NESSaent - to T O SR THBNEs Replyoe L
149, ) SCO did not, in response to IBM’s Dispnted Deemed Admitted: The material referred to by

SCO disputes that it did not respond to 1BM's
interrogatories *with any degree of specificity™ or
describe in detail SCO’s claims of infringement.

SCO answered Interrogatories 12 and 13,
provided supplemental answers to interrogatories,
specifically identified misused matenial in its
October and December Submissions, and
provided further analysis and theory about its
Linux copyright claims in its expert reports — all
on the schedule conternplated by the Court’s 2005
Scheduling Order. (See Interrogatory Responses;
October Disclosure Items; Ex. 144 December
Disclosure Items 150-164, 183-85, 205-31, 272;
Ex. 274; Ex. 275; Ex. 276; See also Disputed
Facts # 146, 153-54,167, 178, 286.).

IBM'’s cited source shows that SCO responded to
IBM’s interrogatories by naming specific files,
the material in those files that violate SCO's
rights (ABIs), and the manner in which such
material violates SCO’s rights. See IBM Ex. 33 at
58-63.

SCO does not support SCO's statement. The
Court has held that SCO failed adequately to
respond to |BM’s interrogatories in multiple
rulings, including the Court’s order of 11/29/06,
(IBM Ex. 630 at 4.)
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motions fo compel,
seeking meaningful responses 1o its
interrogatories. (See Ex. 62; Ex. 63.)
Specifically, IBM asked the Court to
require SCO to specify (1) all the
malteriai In Linux to which SCO claims
rights {i.¢., by kemel version X, file Y,
and lines 1-2-3); (2) the nature of
SCO’s alleged rights, including
whether and, if so, how the materlal
derives from the UNIX software (i.e,, if
SCO asserts contract, copyright or
some other right to the identified code,
and how the Linux code identified
derives from UNIX version A, file B,
lines 4-5-6); and {3) whether IBM has
infringed material to which SCO claims
rights, and if so, the details of the
alleged infringement (i.e., by copying
Linux kemel version X, file Y, lines |-
2-3, which are copied or derived from
UNIX version A, file B, lines 4-5-6; or
by distributing Linux kemel version X,
file X, lines 1-2-3, the structure and
sequence of which was copied from
UNIX version A, file B, lines 7-8-9; or
by inducing others to copy (or
distribute) Linux kemel version X, file
Y, lines 1-2-3, which are copied or
derived from UNIX version A, file B,
lines 4-5-6). (See Ex. 12, Bx.63.)

Dlisputed.

It is undlsputed that IBM filed two motions to
compel, but SCO disputes |BM’s representation
of what was requested in those motions. (IBM Ex.
62, 63)

SCO disputes that IBM’s motions to compel
requested the nine coordinates of source code ling,
file, and version claimed by IBM,

IBM’s First Motion to Compel did not request the
nine coordinates of source code line, file, and
version suggested by [BM, and pertained only to
IBM'’s First Set of Interrogatories, not
Interrogatory Nos. 12 and 13, IBM Ex. 62.

IBM's Second Motion to Compel also did not say
anything about nine coordinates of source code
line, file, and version, though it did pertain to
Interrogatory Nos. 12 and (3. IBM Ex. 63 at 5-9.

Rather, IBM’s motions simply sought for SCO to
answer the interrogatories — which SCO did.
(IBM Ex. 33, 43; See Disputed Facts # 146, 149,
153-54, 167, 178, 286.)

Décmed Admitted: The material referred to b

Y
SCO does not support SCO’s statement. The
Court has held that SCO failed adeguately to
respond to IBM’s interrogatories in multiple
rulings, including the Court’s order of 11/29/06.
(IBM Ex. 630 at 4.}
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! provide meaningful responses to IBM's
. interrogatories. {See Ex, 33.) SCO did

not, in response to the Court’s order,
describe (Jet alone detail) how IBM's
Linux activities infringe copyrights
owned by SCO related to the UNIX
software. (Seeid)

SCO provided supplemental answers to [BM’s
interrogatories, including Interrogatories 12 and
13, specifically identified misused material in its
October and December Submissions, and
provided further analysis and theory abaout its
Linux copyright claims in its expert reports - all
on the schedule contemplated in the Court's July
2005 Scheduling Order, (See IBM Ex. 53; Ex.
144; Disputed Facts # 146, 149, 167, 178.).

1 [(BNDs Stafermehit N “BCO's Respors

151. | In an order dated December 12, 2003, Undisputed
the Court ordered SCO to disclose its
allegations and evidence of Undisputed that Magistrate Judge Wells issued an
infringement on or before January 12, | Order on December 12, 2003, the terms of which
2004, (Se¢ Ex. 55) speak for itself. (JBM Ex. 55)

152. | For example, the Court ordered SCO to | Disputed Deemed Admitted: Nothing in SCO’s statement
“respond fully and in detail to specifically controverts IBM's facts with
Interrogatory Nos. 12 and 13 as stated | Undisputed that on December 12, 2003, admissible evidence meeting the requirements of
in 1BM’s Second Set of Magistrate Judge Wells directed SCO to respond | Rule 56. Further, IBM Ex. 12 is IBM's Second
Interrogatories”, which required SCO | Interrogatory Nos. 12 and 13, (IBM Ex. 55) Set of Interrogatories, and does support IBM's
to specify: {1} all the material in Linux ! assertions,
to which SCO claims rights; (2) the SCO disputes that Magisb*fatc Judge Wells used
nature of SCO's alleged rights, the language that IBM attributes to her, See id.
including whether if s0, how the . A
moterial o ﬁ:;’ld’wfx;};i p IBM’s Ex. 12 s IBM's Third Setof
(3) whether IBM has infringed material lntcrrpgatoncs, and does not support 1BM’s
to which SCO claims rights and, if so, | 2SSertions.
the details of the alleged infringement.

(Bx, 5592, s8¢ Ex 12))
153. | Despite the Court’s order, SCO did not | Dlsputed Deemed Admitied: SCO’s staternent does not

refer with particularity to those portions of the
record on which SCO relies. The Court has held
that SCO failed adequately to respond to IBM's
interrogatories in multiple rulings, including the
Court’s order of 11/29/06. (IBM Ex. 630 at 4.)
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among other things, to “respond fully
and in detail to Interrogatory Nos. 12
and 13 as stated in IBM's Second Set
of Interogatories™, requiring SCO to
specify (1) the material in Linux to
which SCO claims rights; (2) the nature
of SCO’s alleged rights including
whether and, if so, how the material
derives from UNLX; and (3) whether
IBM has infringed material to which
3CO claims rights and, if so, the details
of the alleged infringement. (Ex. 55 %
2; sec Ex. 56 7§ 1-5.)

SCO disputes IBM’s assertion to the extent it
suggests that SCO's responses were not
meaningful or did not comply with any Order of
this Court. (See Disputed Facts # 146, 148, 153-
54, 167, 178.). The orders entered by the
Magistrate Court on December 12, 2003 and
March 3, 2004 speak for themselves, rather than
as summarized by IBM. (IBM Ex. 55, 56)

1 jIBM AR : FIERE S Reply 0 SRR

154, | After again trving unsuccessfully to Deemed Admitted: Nothing in SCO's statement
persuade SCO to provide the specifically controverts with admissible evidence
information requested, IBM advised the | SCO disputes that it did not provide the meeting the requirements of Rule 56 the
Court that SCO had failed to comply information requested. After the hearing cited by undisputed fact that IBM advised the Court that
with [BM’s requests and the Court’s IBM (IBM Ex. 415), both partles were directed to | SCO had failed to comply with IBM’s requests
order. (See Ex. 411; Ex. 415.) provide additional discovery, and the Magistrate | and the Court's order.

Court determined that SCO had made “good
faith” efforts to comply with the prior discovery
order, (IBM Ex. 56 §3).

155. | The Court again ordered SCO to Undisputed Deemed Admitted: Nothing in SCQ’s statement
provide meaningful responses to IBM’s specifically controverts IBM’s facts with
interrogatories, this time on or before | SCO disputes TBM’s assertion to the extent it admissible evidence meeting the requirements of
April 19, 2004. (See Ex. 56.) suggests that SCO’s responses were not Rule 56.

Specifically, the Court required SCO to | meaningful or did not comply with any Order of
“tully comply within 45 days of the this Court. (Sce Disputed Facts # 146, 148, 153-
enfry of this order with the Court's 54, 167, }73) It is undisputed that Magistrate
previous order dated December 12, Judgﬂ Wells issued an Order on March 3, 2004,
2003 (Id. 7 1.) the terms of which speak for itself. (IBM Ex. 56)
156. | Hence, the Court again ordered SCO, Dispnted Deemed Admitted: Nothing In SCO’s statement

specifically controverts IBMs facts with
admissible evidence mesting the requirements of
Ruie 56.
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157,

Notwithstanding tﬁe fact that the Court

entered two separate orders requiring
SCO to disclose is allegations and
evidence with specificity (Ex. 55; Ex.
36}, SCO still did not detail the nature
of its alleged rights or describe in detail
how IBM was alleged to have infringed
SCO’s rights. (See Bx. 36))

Djsputcdf[}mpported

SCO disputes that SCO did not provide detail
about its rights or IBM’s infringement. $CO did
provide sufficient detail regarding its rights and
IBM’s infringement. (Sec Disputed Pacts # 146,
149, 153-54,167, 178.).

Furthermore, IBM’s cited sources do not support
1BM’s representation; 1BM cites the Magistrate
Court’s two orders it discussed above, and SCO’s
response to 1BM’s Third Set of Interrogatories
(which were not a subject of those orders).

- Deemed Admltted: Nothmg in SCO s statcmcnt

i ?

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56,

The staterent is fully supported by record
evidence. {See IBM Ex, 34.)

158,

Based on SCO’s continued failure to
comply with the Court’s orders, IBM
moved on May 18, 2004, for partial
summary judgment on its Tenth
Counterclaim, which secks a
declaration of non-infringement with
respect to IBM's Linux activities,
(Ex. 65 at 27.)

Disputed

SCO disputes that it failed to comply with Court
orders. 8CO did not fail to comply with Court
orders. (See Disputed Facts # 146, 149-50, 153-
54, 157, 159, 255; Ex. 303; Ex. 302.

Deemed Admltted: SCO’s statement does not
refer with particularity to those portions of the
record on which 8CO relies. Nothing in SCO’s
statemnent specifically controverts with admissible
evidence meeting the requirements of Rule 56 the
undisputed fact that IBM moved on May 18,
2004, for partial summary juigment on its Tenth
Counterclaim, which seeks a declaration of non-
infringement with respect to IBM’s Linux
activities.
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“Interim Deadline for Parties to
Disclose with Specificity All Allegedty
Misused Material” and December 22,
2005, as the “Final Deadline for Parties
to 1dentify with Specificity All
Allegedly Misused Material”. (Ex. 58
at4.) The Court required the parties to
update thelr Interrogatory responses
accordingly”. (Ex. 58 at 4; Ex. 418 at
58:11-25 59:1.}

1| MR i SO R T AR

159. | In an order dated February 8, 2005, the | Undisputed Undisputed.
Court deferred summary judgment, but
stated that “[v]iewed against the Undisputed, but as to the SCO disputes IBM’s
backdrop of SCO's plethora of public implication that SCO did not comply with any
statements concerning 1BM’s and Court orders, or that the Court so held. In the
others’ infringement of SCO’s Court’s February 8, 2005 Order, the Court
purported copyrights to the UNTX concluded: “Even assuming that SCO has violated
software, it is astonishing that SCO has | a discovery order, which is far from evident,
not offered any competent evidence to | there is no evidence of willfulness or bad faith to
create a disputed fact regarding whether | justify the draconian sanction requested by IBM.”
1BM has infringed copyrights owned {IBM Ex. 57 at 14) (emphasis added).
by SCO through IBM’s Linux
activities”. (Ex. 57 at 10.}

160. | On July 1, 2005, the Court issued an Disputed Deemed Admitted: The Court has determined
order adopting IBM’s proposal to set that the July 1, 2005 Order required that misused
deadlines for the disclosure of all SCO disputes IBM'3 agsertion that the Court’s material be identified by version, file, and line of
allegedly misused material. (Ex. 58.) July 1, 2005 Order “adopt{ed] IBM’s propesat.” code. (IBM BEx. 630.)

In its July 1, 2005 Order, the Court did not adopt
the portion of IBM’s proposal in which IBM
would have required that misused material *“be
identified by version, file, and line of cade.” (Ex.
163, IBM’s Proposed Amended Schednling Order
(Mar, 25, 2005), at 2, n.2).
161. | The Court set October 28, 2005, as the | Undisprted Undisputed.
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I62.

7 Pnor to'thc filing of tJ'us sutt, IBM was

completely unaware of SCQ’s
allegations of infringement. 1BM knew
nothing of SCO’s allegations about the
Linux Code until after SCO launched
its attack on Linux. (Ex. 586 4§ 4-8.)
IBM had no reason to believe that SCO
consldered the Linux Code to infringe
copyrights owned by SCO. (Id. ¥4 4-
7.)

SCO informed IBM about its concemns regarding
SCO’s intellectual property in Linux and about
IBM’s disclosures to Linux, as sef forth in the
Statement of Material Facts, Part ITT of SCO’s
Memorandum in Opposition to IBM’s “Motion
For Summary Judgment On SC(s Copyright
Infringement Claims (SCO’s Fifth Cause of
Action” (Nov. 11, 2006). (See also Ex. 16599 18-
19, 23; Ex. 9 1% 3-5.).

SCO disputes IBM’s assertion that it was unaware
of infringing UNIX material in Linux prior to the
filing of this suit. IBM was notified of Santa
Cruz’s concems regarding UNIX material in
Linut in 1999, and was notified of $CO’s similar
concerns at least as early as December of 2002,
and was notified regarding its breach of contract
in January of 2003. (Bx. 165 at 4-6; Ex. 9 9 3-5;
SCO’S Memorandum In Opposition to TBM’s
“Motion For Summary Judgment On SCO’s
Copyright Infringement Claim (SCQ’S Fifth
Cause of Action)” (Mov. 11, 2006) at Statement of
Material Facts, Part I11.).

J‘:‘ brﬂ

Deemed Admitted: Nothmg in SCO’S statemcnt
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by SCO
does not support SCQ’s statement.
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163. | On October 28, 2005, SCO scrvcd its bisputed Deemed Admﬁtad NothmngCO’s statcmcut

Interim Disclosures pursuant fo the
Court’s July 2005 order. (Ex. 53.)
Like its prior discovery responses
concerning the allegedly misused
materials, SCO’s Interim Disciosures
did not describe ali of the ailegedly
misused materials by version, file and
line of code. {See jd.)

Undisputed that some of the interim disclosures in
8CO’'s October Submission (IBM Ex. 53) did not
contain version, file and line of code; however
some of the mterim disclosures did contain such
information where applicable,

SCO disputes IBM's implication that such
information was required by the Court. Such
detail was not required and was not availabie fo
SCO, and SCO dld provide substantial additional
detail, inchiding the actual disclosure by IBM to
Limuw, {(Se¢ Disputed Facts # 158-160; Ex. 144 at
Items 150-64, 183-85, 205-31, 272.).

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.
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164.

(:Ibon review of SCO's

o
Interim
Disclosures, IBM notified SCO on
December 5, 2005, that it failed “to
identify the allegedly misused materiai
by version, file and line of code”, “to
identify and match up the allegedly
infringing and allegedly infringed
material by version, file and line of
code”, “to identify the material alleged
to have been contributed improperly by
version, file and line of code”, and to
identify, “to the extent the allegediy
contributed matertal is not UNLY
System V code, but is in any sense
atleged to have been based on or
resulted from UNIX System V code,
the version, file and line of UNIX
System V code from which the
allegediy contributed material is
alleged to dertve or result”, {(Ex. [51 at
L)

Undispnted

Undisputed that IBM sent the letter at IBM’s
Exhibit 151, The letter was sent just over two

weeks before SCOQ’s final disclosures were due.,

(IBM Ex. 151}

Undisputed.

165.

iBM notified SCO that unless SCO
complied with the specificity required
by the Court’s orders, “|BM intends to
ask the Court to preclude SCO from
pursuing any claims regarding
allegedly misused materiaf not properly
disclosed on or before December 22,
2005”, (Ex. [51at2)

Undisputed

Undisputed that 1BM sent the letter at IBM Ex.
151

Undisputed,
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166.

Thereafter, SCO expressly stipulated
and agreed with IBM that its claims
would not exceed the Final Disclosures.
In a Stipulation Re Scheduling Order
filed with the Court on December 7,
2005, the parties stipulated and agreed
as follows;

L. Both parties are required to identify
with specificity any and all material
that each party contends the other has
misused no later than December 22,
2005,

2. (c) Neither party shall be permitted
to use [the period for discovery relating
to the Final Disclosures] for the
purpose of identifving additional
misused material not disclosed by the
December 22, 2005, deadline. (Ex. 481
at 2-3.)

Undisputed that SCO and |BM entered the
stipulation at IBM’s Exhibit 481,

Undisputed.
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167.

IBM propounded an mterrogatory
asking SCO to identify the ideas,
procedures, systems, or methads of
operations it claimed were infringed in
Linux, specifically [aterrogatory No.
16, which stated “for each line of code
and other material identified. . .please
state...whether it constifutes expression
protectable under copyright law”. {Ex,
43 at 16.) SCO friled to provide a
meaningful response, and declined even
to identify “in what specific respect”
the alleged materials were covered by
copyright, “the origin of the material,
including its author(s) and the
circumstances of lts creating” and
“whether it has been published or
distributed without a copyright notice”,
()

SECTION REDACTED

(Segid. at 7-18)

Dispnted

SCO disputes that it “failed to provide a

meaningfil response™ to IBM's Interrogatory No.

l6.
SECTION REDACTED
identification of such

See Disputed Fact # 236;

Deemed Admxtted Nothing in SCO 3 statcment
specifically controverts with admissible evidence
meeting the requirements of Rule 56 the
undisputed facts that: {a) IBM propounded an
interrogatory asking SCO to identify the ideas,
procedures, systems, or methods of operation it
claimed were infringed in Linux, specifically
Interrogatory Mo, 16; (b} Interrogatory No. 16
stated “for each line of code and other material
identified. .. please state, . whether it constltutes
expression protectable under copyright law™; (¢)
SCO declined to identify “in what specific
respect” the alleged materials were covered by
copyright, “the origin of the material, inclixding its
author(s) and the circumstances of its creating”
and “whether it has been published or diseributed
without a copyright notice”; and (d) SCO’s
response merely stated that al] code sequences
identificd in its previous response were originally
authored by SCO or its predecessors and thus
protected to the extent of their copyrights.
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168. | Also, on Dcccmbcr 22, 2005 SCO“I

PBCTT g Response -~ di s

SEBMs Replyi

served its Final Disclosures, again
largely failing to describe all of the
allegedly misused materials by version,
file, and line of code and to update its
interrogatory responses. (See Ex, 54.)
SCO failed altogether to disclose its
altegations and evidence of
infringement by IBM, (Ses Ex. 54; Ex.
55; Ex. 56; Ex. 57; Ex. 58; Ex. 59.)

Disputed

Undisputed that on December 22, 2006 SCO did
file its Final Disclosures, and those disclosures
did identify with specificity the material misused
by IBM. (Ex. 144.).

Undisputed that some of the items in SCO’s
December Submission did not contain version,
file and line of code.

SCO disputes that it “largely failled] to describe
all of the allegedly misused materials and IBM’s
impllcation that such detail was required by the
Court. Such detail was not required and was not
available to SCO, and SCO did provide
substantial additional detail, including the actual
disclosure by 1BM to Linux, See Disputed Fact #
163.

Undisputed that on Deocmbcr 22I 2005 SCO
served its Final Disclosures, some of which did
not contain version, fite and line of code.

Deemed Admitted: Nothing in SCQ’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

169,

SCO failed to disclose in any
meaningful way — let alone in detail,
as specified by the Court — ifs
allegations and evidence of
unauthorized copying by 1BM of
SCO’s copyrighted works. (See Ex.
53; Ex. 55; Bx. 56; Ex. 57; BEx. 58; Ex.
59.)

Dispnted/Unsupported

8CO disputes IBM’s assertion that SCO has not
discloged, in detail, its allegations of infringement
against IBM. SCO has disclosed ample evidence
showing that Linux infringed SCO’s copyrights in
the infringed UNIX material. Sge Disputed Fact #
192.

Indeed, IBM itself does not disputs that it engages
in, contributes to, and induces third parties to
engage in the reproduction, dlstribution, and
preparation of derivative works based on the
Linux and the infringing Linux material. See
Disputed Fact # 187,

Deemed Admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. The Court has held that SCQ failed
adequately to respond to IBM’s interrogatories in
multiple rulings, including the Court’s order of
11/29/66. (IBM Ex. 630 at 4.)
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170.

Based on SCO’s failure to follow l:hc

Court’s orders requiring it to identify

all of the allegedly misused matetials
by version, file and line of code, IBM
moved on February |3, 2406, to limit
SCO’s proof regarding certain of the

allegedly infiinging items in the Final
Disclosures. (Ex. 66.)

Dispnted

SCO disputes that it failed to follow the Court’s
orders, or that the Court ordered SCO to identify
material by version, file and line of code. The
Court did not order SCO to identify material by
verston, file and line of code. See Disputed Fact #

160, SCO did not fail to follow the Court’s orders.

See Disputed Fact # 159; IBM Ex. 68, Ex. 255;
IBM’s Motion to Limit Claims (Ex. 303).

SCO disputes that IBM sought to limit SCQ’s
proof in its February 13, 2006 motion, Rather,
|BM sought to limit SCO’s claims, not SCO’s
proof, (IBM Ex. 66).

Deemed Adsmitted: Nothing in SCO 5 statement
specifically controverts with admissible evidence
meeting the requirements of Rule 56 the
undisputed fact that IBM moved on February |3,
2006, to limit SCO’s proof regarding certain of
the allegedly infringing items in the Final
Disclosures,

171.

Pending the disposition of IBM's
motion, SCO served several expert
reports, including one relating to its
allegations of infringement (from one
Thomas Cargill) (Ex. 175), seeking to
challenge additional allegedly misused
materials that were not |dentlfied in its
Final Disclosures, (See. ¢.g,, Ex. 175;
Ex. 285; Ex. 286.)

Digputed

SCO did not fail to include any allegedly misused
material in its Final Disclosures that should have
been included therein. Seg SCO’s Memorandum
in Opposition to IBM's Motion fo Confine SCQ’s
Claims to and Strike Allegations in Excess of, the
Final Disclosures (Ex. 302). See Disputed Fact #
170.

Deemed Admitted: SCO’s argument has been
specifically rejected by Magistrate Judge Wells.
{IBM Ex.621.)

172,

IBM then made another motion, which
has been fully briefed (but not decided),
to confine and limit the scope of SCO’s
claims to those materials specifically
identified in its Final Disclosures.

(Ex. 67.)

Undisputed
IBM’s metion speaks for itself,

Undisputed.
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[73. | In an order dated June 28, 2006, Disputed. Deemed Admitted: Nothing in SCO's statement
Magistrate Judge Wells granted, in part, specifically controveris IBM’s facts with
[BM’s February 13, 2006, motion to Undisputed that on June 28, 2006, Magistrate admissible evidence meeting the requirements of
preclude certain of SCO’s claims (Ex. | Judge Wells granted, in part, IBM’s February 13, | Rule 56,
66), limiting SCO's proof regarding 2006 Memorandum in Support of its Motion to
SCO’s Items; 3-22, 24-42, 44-89, 91- Limit SCO’s Claims Relating to Allegedly
93,95-112, 14349, 165-82, 193, 232- | Misused Materials (IBM Ex. 66).
71,279-93. (Ex. 59 at 36-38.)
SCO disputes IBM’s assertion that the Magistrate
Court’s Order limited SCO’s proof as opposed to
striking SCO’s claims. The effect of the
Magistrate Cowrt’s order was to strike or limit
certain of SCO’s claims. (Ex. 255; Ex, 303; Ex.
361.).
174. | 1n grating IBM’s motion in part, the Undisputed. Undisputed.

Court held that “SCO should have
supplied not only line but version and
file information for whatever claims
form the basis of SCO’s case against
IBM™, (Ex. 59 at 28.)

However, it should be clarified that this was a
conclusion reached by the Magistrate Court, not
this Court, and that holding is currently before
this Court on in SCO’s Objections to Order
Granting In Part IBM’s Motion to Limit Claims
(Ex. 255).
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asked SCO to disclose its allegations
and cvidence of alleged infringement
by IBM, and from the beginning of this
case, SCO declined to do so.

SCO disputes that SCO has failed to put forth its
allegations and evidence of infringement, as
required by the Court. (See Disputed Facts # 146,
149, 150, 153-54, 167, 178.).

f [ IBRrs Shitsme SEH s Rectionse “IBM's Rehlysii:
175. | The Court further held: Undlsputed. Undisputed.
SCO has had ample opportunity to
articulate, identify and substantiate its However, it should be clarified that this was a
claims against SCO. [SCO’s] failure conclusion reached by the Maglstrate Court, not
was intentional and therefore willfisl this Court, and that holding is currently before
based on [its] disregard of the court’s this Court on in SCO’s Objections to Order
orders and failure to seek clarification. | Granting In Part IBM's Motion to Limit Claims
In the view of the court it is almost like | (Ex. 255).
SCO sought to hide its case until the
ninth inning in hopes of gaining an
unfair advantage despite being
repeatedly told 10 put "all evidence...on
the table.” (Ex. 59 at 32.)
176. | Finally, the Court held that SCO’s Undisputed. Undisputed.
conduct prejudiced IBM in that
“[rlequiring IBM to engage in an However, it should be clarified that this was a
analysis of millicns of lines of code to  § conclusion reached by the Magistrate Court, not
figure out which code is at issue in this Court, and that holding is currently before
hopes of answering such questions is this Court on in SCO’s Objections to Order
patently unfair given the fact that it was | Granting In Part IBM’s Motion to Limit Claims
SCO’s duty to provide more detailed (Ex.255).
code in the first place”. (Ex. 59 at 35.)
177, | From the beginning of this case, IBM Disputed Deemed Admitted: The material refarred to by

SCO does not support SCO’s statements.
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178. | SCO did not specifically identify the Dispoted/Unsupported i Deemed Admitted: Nothing in $CO’s statement
Linux Code, despite two orders of the spectfically controverts IBM’s facts with
Court requiring it to do so, before SCO | SCO disputes that the Court required SCO admissible evidence meeting the requirements of
submitted its Final Disclosures, vears identify any material that SCO did not, in fact, Rule 56.
after SCO commenced suit. (Bx. 559 | identify on the schedule proposed by the Court.

4, Ex. 56 1) L.1-14.; Ex. 54.) {See Disputed Facts # 167-68.).
Furthermore, IBM’s cited sources do not mention
“Limux Code” or code confined to the Linux
kernel. 8CO’s allegations of copyright
infringement are not confined to code residing
within the Linux kernel. (Seg Disputed Facts # 27,
45, 187.).

179. | Of the 294 ltems of allegedly misused Dispnted Deemed Admifted: Nothing in SCO's statement
materiaf identified in the Final specifically controverts IBM’s facts with
Disclosures, 79 items allege copyright [ The ltems relevant to SCO's copyright admissible evidence mecting the requirements of
infringement: ltems 38, 112, 149-75, | infringement claims regarding IBM’s Linux Rule 56,

177, 180, 183-85, 194-231 and 272-78. | activities are ltems 150-64, 183-85, 20531, and
{Ex. 43 at 14.) 272, Seg Bx. 144,
180. | Only 68 of the 294 ltems concern Dispoted Deemed Admitted: Nothing in SCO’s staternent

allegations of infringement regarding
Limrc 1tems 38, 112, 149-75, 177,
180, 183-85, 205-31, and 272-78,

(Ex. 2139 13.) And only 52 of those
68 items survived the Court’s June 28,
2006, order limiting SCQ’s proof:
ltems 150-64, 183-85, 205-31, and 272-
78. (Sec Bx. 59 at 36-38.)

The Items relevant to SCO’s copyright
infringement claims regarding IBM’s Linux
activities are Items 150-64, 183-85, 205-31, and
272. See Ex. 144,

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.
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that concern alleged infringement
relating to Linux and that survived the
June 28 order, SCO identified only four
copyrighted operating system works:
Systern V Release 3.2, System V
Release 4.0, System V Release 4.2 and
System V Release 4.2-ES-MP (Ex. 54
at Items 150-64, 183-85, 205-31 and
272-78.) System V Release 4.0,
System V Release 4.2 and System V
Release 4.2-ES-MP are collectively
referred to herein as “SVr4”,

§_ IBNPS Statements T R T USRS R osnOheR e MBS REPLY
181, | With respect to the 52 items at issue Dlsputed/Unsupported

SCO disputes IBM’s implication that the only
copyrights, or the anly works, at issue are System
V Releage (“SVr7) 3.2, $Vr4.0, SV4.2, and
SVr4.2 ES-MP. Disclosure ltems 150-64, [83-85,
205-3 1, and 272 identify operating systems that
contsin the infringed SVrd material,

SECTION REDACTED

Material created by an author Is covered by the
copyright in a later work by the same author that
incorporates such material, Sge SCO’s
Memorandum in Opposition to IBM’s Motion for
Summary Judgment on its Claim for Declaratory
Judgment of Non-Infringement (FBM's 10th
Counterclaim) at 49 n.4,

Deemed Admitted: Nothing in SCO s statcmcnt
specifically controverts with admissible evidence
meeting the requirements of Rule 56 the
undisputed fact that SCO has only identified the
four copyrighted operating systems works
referenced in TBM's paragraph,
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182. | The 52 iterns at issue concern material | Dispated Deemed Admitted: Nothing in SCO’s statement
of three types: (1) header file code that specifically controverts 1BM's facts with
is cither dictated by the Single UNIX SCQ disputes IBM’s assertion that any of the admissible evidence mesting the requirements of
Specification (the SUS Material) (ltems | infringed UNIX material was dictated by external | Rule 56.
183-84, 205-31) or relates to a constraints at the time of its creation. Nons of the
technology known as Streams (the infringed UNIX material was dictated by external
Streams Material) (ltems 150-64); constraints or standards at the time it was created.
(2) code relating to the ELF See Disputed Fact # 236.
Specification (the ELF Material) (ltems
272-78); and (3) memory allocation
code apparently contributed to Linux
by Silicon Graphics but removed from
the kernel before IBM submitted its
Tenth Counterclaim (ftem 185). (Ex.
214 993; s¢¢ Ex. 215 (Ex. H).)
SECTION REDACTED
183. | Most of the ltems (45 of 52) concern Undisputed Undisputed,

header files (Items 150-64, 183-84,
205-31, 272 (partially)) (see Ex. 215
(Ex, H)); ail but one of the ltems
relating to the Linux kemel concern
header files (ltems 183-84, 209-1¢,
212,214, 224, 225, 228, 231, 272) (see
ido.
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205-31 are standard header files
required by the SUS, (Ex, 213924)
The header files in Items 150-64
concern a networking technology called
“Streams™. (Id, 725.)

SCO disputes that ltems 183-84 or 205-31 are

“required’ by the SUS. See Disputed Fact # 182.

SCO disputes IBM’s assertion o the extent it
suggests any of the infringed material wasg
“standard” ai the time it wac created by AT&T.
See Disputed Fact # 236,

Undisputed that Items 150-64 concemn a
networking technology called “Streams.”

€ IBME Sﬁ%eﬁi@;.‘,‘ . - SEQERESPONEEL, T - T IBAS Kgﬁw S

184, | A “header file” is acomputcr-madab]c Disputed Desmed Admitted: Nothmg in SCO H slatcmcnt
text file that describes how iuformation specifically controverts 1BM’s facts with
is to be shared among components of a admissible evidence meeting the requircments of
program. (Ex. 213 % 18.) Header files Rale 56,
are creafed for the purpose of
communicating standard information to SECTI CTE
.allow interoperability. (Id, §26.) ONREDA b

185. | The header files in ltems 183-84 and Disputed Deemed Admitted: Nothing in SCO’s statement

specificaily controverts IBM's facts with
admissible evidence meeting the requircments of
Rule 56.
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186.

Appro:umatc}y a third of thc SUS
Material is in the Linux kernel

! (ltems 183-84, 209-10, 212, 214, 224~

25,228, 231). (See Bx. 215 (Ex. H).)
All of the SUS Material has been in
Linux since 2000, and some of it has
even been in Linux since its inception
in 1991, (Ex.221 % 111 Ex. 273 § 1 };
Ex. 232 %5, Ex. 193 {4 13-14; Ex. 242
P914-15, Ex, 166 § 18; Ex. 278§ 12.)

Disputed

Because IBM has failed to analyze or address any
non-literal material, (Disputed Fact # 1 18), jts
quantitative assertions regarding the infringed
UNIX material are inacourate and unsupported,

The support for IBM’s conclusory stafements
regarding what source code was included in a
particular version of Linux at 2 particular time
would be propesly detailed in its expert reports,
yet IBM does not cite any of its expert reports on
this matter,

Deemed Admitted: Nothmg in SCO 5 statcmcﬂt
specifically controverts [BM’s facts with
admissible evidence meeting the requirements of
Rule 56. Further, SCO’s statement fails to
identify material facts of record because it refers
to and relies upon material not disclosed in its
Final Disclosures.

The facts stated in IBM’s referenced paragraph
are fully supported by the cited material. “SUS
Material” is a defined term in [BM’s
Memorandum explicitly referring only to Linux
source code, which is the only material identified
by SCO as allegedly infringing. (D.J. Br. at2)
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[87.

None of the Streams Matenal is in 1he
Linux kernel (Ex. 215 1 82; Ex. 221 §
[11), and the Sfreams Material has
bezn publicly available for use with
Linux for nearly a decade (Ex. 2219

I Ex. 278 9 12; Ex. 1699 15),

prutedfbnsnpparted

SCO disputes IBM’s implication that SCO’s
claims are limited 1o inaterial in the Linux kernel,
The infringing Linux material is not limited to
Linux kemnel code, See Disputed Fact # 27,45,

IBM has engaged in, induced, and contributed to
the reproduction, distribution, and preparation of
derivative works based on the infringing Linux
material, residing both in and outside the Linux
kernel. IBM has developed many Linux-related
products, mainframes and servers that run Linux;
memoty sohutions for Linux environments; a
broad range of software offerings; providing
Linux-related services that include deployment of
Linux based e-business environments, migration
of database applications and data to Linux
systeims, support for Linux-based cluster
computing, server consolidation and a 24-hour
technicai engineering support line, and otherwise
encouraging third-parties to use the infringing
Linux material. Seg Ex. 257; IBM Ex. 586 § 4.

SECTION REDACTED

IBM’s cited sources do not support the assertion
that the Streams material is or has been “publicly
avallable” to the extent that term indicates a
proper conveyance-of rights to copy or distribute
such material. {(Sge Disputed Facts 45.).

Deemed Admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Ruie 56.
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138.

Seven of the 52 items at issuc (272-78) | Disputed 1 Nothing in SCO’s staremcntm
concern the ELF Specification, specifically controverts IBM’s facts with
{Ex. 213 §19; se¢ Ex. 215 (Ex. H).) SCO disputes IBM’s assertion to the extent it admissible evidence meeting the requirements of
The ELF Material has been in Linux for | implies that the material in ltem 272 originated in, | Rule 6.
more than a decade, since version 1.0. was copied into Linux from, or was all published
(Ex.2219111; Ex. 273 §11; Ex. 169§ | in the TIS Specification.
15; Ex. 166 9 18; Ex. 278 9 12.)
SECTION REDACTED

SCO disputes TBM’s implication that the presence

of UNIX material in Linux versions prior to 2.4 or

2.6 is relevant to this lkigation, SCO only alleges

infringement of its ELF material based on use of

such material in Linux 2.4 and 2.6.

189. | Only one of the Specification iterms Undisputed Undisputed.

relates to the Linux kernel (Ttem 272).
{Sece Ex, 215 (Ex. H).) Of the 19 files
claimed in this one item, only one file
{clf.h) is in the Linux kernel. (Ex. 214
(Ex. 4); Ex. 215 (Ex. H).)
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190.

One ltem (185) concerns a small
number of lines of memory allocation
code. (Ex.214%91)

Disputed

SCO disputes that ltem 185 concemns only a
“small” amount of source code, or that only the
literal source code cantained in Item 185 Is at
issue. Approximately 100 lines of source code in
ltem 185 were copied identicalty or neatly -
identically into Linux. Ex. 274 at 8] Ex. H(l}),
Item 185, Whether the number of lines of code in
Item 185 is “small” is a disputed opivion, not
fact, and legally immaterial.

5CO’s experts have vigorousty disputed and

criticized [BM’s quantitative, qualitative, and
value characterizations. -

SECTION REDACTED

dmitted: The material referred to by
5C0 does not support SCO's statement. SCO's
statement fails to identify material facts of record
meeting the requirements of Rule 56, The
testimony of Dr. Cargill referred to is
inadmissible because it applies an incorrect legal
standard, as further discussed in the brief to which
this addendum is attached.
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191.

In total, only 12 items concem Lmux
code contained in the Linux kemnel (the
Linux Code). (See Ex. 215 (Ex. H}.)
The remaining items, including the
majority of the header files and the
specifications, relate to materials that
are not part of the Linux operating
system kernel. (Seeid))

SCO disputes IBM's statement that the “Linux
Code” is only in the UNIX Kervil [sic] and that it
is the only material at issue in this litigation. The
infringing Linux material is not limited to the
Linux kernel or the “Linux Code.” (See Disputed
Facts # 27, 45, 187.).

IBM’s infringing Linux activities are not limited
to Limux kernel material. See, e.g,, Disputed Fact
# 187,

TEBMEREY

| Deemed Admitted: Nothmg in SCO S statcment
specifically controverts IBM’s facts with
admissible cvidence meeting the requirements of
Rule 56.
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192,

: Despite SCO’s public assertions that
IBM’s Linux sctivities infringe SCO's

E,

alleged UNIX copyrights (see Ex. 141;
Ex. 142; Ex. 3 9§ 173.79), the Final
Disclosures do not substantiate its

claims (see Ex. 32; Ex. 33; Ex. 132; Ex.

34; Ex. 54).

SCO disputes [BM’s assertions that the Final
Disclosures do not substantiate SCO's copyright
infringement claim.

SECTION REDACTED

Furthermore, IBM’s assertion is quite clearly a
disputed legal conclusion, not an “undisputed
fact,” and TBM's cited sotirces do nat support
|BM’s legat conclusion.

L Bid I e :
Deemed Admitted: Nothing in SCO’s statement

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56, Further, SCO’s statement does not refer
with particularity to those portions of the record
on which SCO relies.

The material referred to by SCO does not support
SCO’'s statement. SCO does not (and cannot) cite
any admissible evidence that the Final Disclosures
iterns alleging copyright infringement identify
IBM as the infringing party.
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o

Deemed Admitted: Nothing in SCO s statement

193. | The Final Disclosures contmn no
specific allegations or evidence of . specifically controverts with admissible evidence
copyright infringement by [BM refating | SCO disputes [BM's assertion. The Final meeting the requirements of Rule 56 the fact [BM
to Linux. (See Ex, 54.) Disclosures contain ample evidence of Lunux’s states in the referenced paragraph. The literal
[sic] copyright infringement. See Disputed Fact # | content of SCO’s Final Disclosures is not a legat
192, conclusion.
IBM does not dispute that it copies and distributes
Linux and induces others to do the same.
Disputed Fact # 187,
Furthermore, IBM’s assertion is a disputed [egal
conclusion, not an “undisputed fact.”
194. | The Final Disclosutes do not Dispated

specifically allege or include any
evidence of unaithorized copying of
System V code in Linux by 1BM,
unauthorized distribution of Linux by
IBM or unanthorized preparation of
derivative works by |BM relating to
Linux. (See Ex. 54.)

SCO disputes the assertion that the Final
Disclosures do not show evidence of [BM's
copyright infringement through its Linux
aclivities. The Final Disclosures contain ample
evidence that Linux infringes SCO's SVr4
copyrights. See Disputed Fact # [92. IBM does
not dispute that it copies and distributes Linux and
induces others to do the same. Disputed Fact #
187.

SCO disputes IBM’s implication that SCO was
obligated to detail when and how IBM copied or
distributed the infringing material, The Court did
not order SCO to disclose Aow material was
misused by IBM, but what material was misused
by IBM. See July 1, 2005 Order (Seiting deadline
to disclose “All Allegedly Misused Material”) Ex.
68.

Deemed Admitted: Nothing in SCO's statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.
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195, { The Final Disclosures also do not Disputed Deemed Admitted: Nothing in SCO’s statement
contain adequate evidence that SCO specifically controveris IBM's facts with
owas the allegedly infringed SCO disputes IBMs implication that it was admissible evidence meeting the requirements of
copyrights. {Ses Ex. 54.) obligated to put forth evidence of copyright Rule 56.

ownership in its Final Disclosures. SCO was
never asked to provide evidence of copyright
ownership in the Final Disclosures. See Disputed
Fact # 194.

Furthermore, 1BM’s purported reliance on the
actions of Santa Cruz, Caldera International, and
SCO appears (o concede copyright ownership,
See, e.g Disputed Fact #97.

96, | Nowhere, in fact, has SCO ever Disputed/Unsupported Deemed Admitted: Nothing in SCO’s statement
described m detail its allegations and specifically controverts IBM’s facts with
evidence that IBM’s Linux activities SCO disputes IBM’s assertion that SCO has not | admissible evidence meeting the requirements of
infringe SCO’s alleged copyright — described in dotail its allegations of infringement. | Rule 56. Further, SCO’s statement does not refer
not in its Final Disclosures, not in its to any portion of the record on which SCO relies.
interrogatory answers, nowhcre. SECTION RED ACTED

197. | The Final Disclosures appear to accuse | Dispnted Deemed Admitted: Nothing in SCO’s statement
1BM of copyright infringement with specifically controvernts IBM’s facts with
respect to IBM's inclusion into ALX for | SCO’s claims that Linux 2.4 and 2.6 infringe its | admissible evidence meeting the requirements of
Power of code from a project known as | copyrights are not based on Items 194-204 of the | Rule 56. Further, SCO’s statement does not refer
Project Monterey, but the Court Final Disclosures, though such material may form | (o any portion of the record on which SCO relies.
declined to allow SCO to add a claim | the basis of other claims.
for copyright Infringement relating to
that conduct and it has nothing to do
with Linux. (Ex. 58 at 2-4; Ex., 54 at
Items 194-204,)

198. | IBM has a license to use and distribute | Dispnted/Unsapported Deemed Admitied: The material referred to by
all of the Disputed Code and, as to ‘ SCO does not support SCO’s statement.
much of it, multiple licenses. (See SCO disputes IBM’s assettion. IBM has no
generally Ex, 466; Ex. 467; Bx. 128; license to reproduce, distribute, or prepare
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derivative works based on the infringed SVr4
material as part of Linux 2.4 or 2.6, or to induce
others to do the same. (See Dispnted Facts # 4-8,
11-14, 17-18, 22, 92.95, 118.),

Furthermore, this is a disputed legal conclusion,
not an “undisputed fact,” and IBM's cited sources
do not suppert IBM’s legal conclusion.

On June 16, 1999, IBM catered into a Strategic

Business Agreernent (“SBA™) with Caldera
Systems, Inc. IBM Ex. 466 at 1710023483-_{90.

SECTION REDACTED
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Caldera granted IBM an express license
in 1999 to use the materials included in
SCO’s Linux products. (Ex. 22{ {68;
Ex. 466.)

SCO disputes IBM's implication that the actions
of Caldera, Inc. or Caldera Systems prior to May
20601 are attributable to SCO, or that Caldera, Inc.
or Caldera Systems had the power fo grant or
refease rights In the infringed SV4 material,

The actions of Caldera, Inc. and Caldera Systems
prior to May 2001 are not attributable to SCO and
could not grant IBM any rights to use the
infringed SVr4 material, because neither Caldera,
Inc. nor Caldera Systems owned copyrights in any
UNIX material. (Seg Disputed Facts # 4, 22.).

SCQ disputes that IBM ever received a valid
license to use the mitingsd UNIX material in
Linux. IBM has no license to reproduce,
distribute, or prepare derivative works based on
the infringed UNIX material as part of Linux 2.4
or 2.6, or induce others to do the same. {See
Disputed Facts # 92-95, 198.).

| § | IBMBESHimeRE, S o 0T FEHSNCs REPEY 7
SECTION REDACTED
199. | To encourage IBM to embrace Linux, Disputed Deemed Admitted: Nothing in SCO's statement

regarding UNIX material specifically controverts
with admissible evidence meeting the
requirements of Rule 56 the undisputed fact that
to encourage [BM to embrace Linux, Caldera
undertock {o grant IBM an express Heense in
1992 to use the materials included in SCO's
Linux products.
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200. o Disputed Deemed Admitted:

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule S6.
SECTION REDACTED
SECTION REDACTED
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201, Disputed

meeting the requirements of Rule 56 the

SECTION REDACTED “Preexisting Materials” as stated by TBM in the
reference paragraph; and (b) the definition of
"Preexisting Materials” included SCO’s Linux
products.

SECTION REDACTED

specifically controverts with admissible evidence

undisputed facts that: (a) the agreement defines
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202, |

SECTION REDACTED

Disputed/[}nsuppo-rlte;i I

SECTION REDACTED

Deemed Admmcd Nothmg in SCO‘s staicment
specifically controverts IBM’s facts with
admissibie evidence meeting the requirements of
Rule 56.
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203, Dlsputed/[fnsupported Dreemed Admitted: Nothmgm SCO’s statement |

SECTION REDACTED

SECTION REDACTED

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.
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204,

SECTION REDACTED

Caldera’s
OpenLinux products included the
Linux 2.4 kernel. {(Ex. 350; Ex 351;
Ex. 352} Openl.inux was later
renamed SCO Linux 4.0. (Ex. 221§
71; see Ex. 352.)

TBCGE R etonse e
Disputed/Unsupported
SECTION REDACTED
. The cited documents do not

B s R s

TS

support the conclusion that SCO Linux 4.0
contains all the same material as any particular
version of OpenlLinux, or that SCC Linux 4.0 was

covered by the SOW,

Deemed Admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

The facty stated in IBM’s referenced paragraph
are fully supported by the cited material. {IBM
Ex. 221 (Love Decl} § 71 (“OpenLinux was
renamed ‘SCO Linux 4.0°, and this version was
also licensed to IBM under the Strategic Business
Agreement.”}.)
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205, Decmed Admided: Nothing im SCO - soatoant —
Buslness Agresment that: specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.
SECTION REDACTED
SECTION REDACTED
206. § Over the course of multiple SCO Linux Disputed/Unsapported Decmed Admitted: Nothing in SCQ’s siatement

product releases, SCO distributed all of
the Linux Code (Ex. 215 (Ex. H)), to its
customers, including IBM. Thus, IBM
has a license to all of the Limx Code,
foreclosing SCO’s infringement claim,
(Ex. 221 1§ 68, 77, 111-14; Ex. 226 4
12.)

First, SCO disputes that IBM ever received a
valid license to use the infringed UNIX material
in Linux. IBM has no license to reproduce,
distribute, or prepare detivative works based on
the infringed UNIX material as part of Linux 2.4
or 2.6, or induce others to do the same. (See
Dlsputcd Facts # 198.),

Second,

SBCTKﬂQREDACTED

specifically controverts with admissible evidence
meeting the requirements of Rule 56 the
undisputed facts that: (a) all but two lines (and in
fact, allj of the Linux Code was distributed over
the course of multiple SCO Linux product
releases; and (h) SCO distributed this code to its
customers, including IBM.

The facts stated in [BM’s referenced paragraph
are fully supported by the clted material,
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SECTION REDACTED

Third, SCO disputes IBM’s implication that the
“Linux Code” is the only material infringed by
IBM’s Linux Activities. {See Disputed Facts #27,
45, 187.).

Fourth, .

SECTION REDACTED

IBM Ex, 215,

. Ex. H; IBM Ex. 221 (Love
Declaration) 9 68, 77, 111.14: The cited
sources do not support the assertion that SCO
distributed all the “Linux Code,” to IBM or
athers. First, the cited source does not distinguish
who or what entity distritwted any material.

SECTION REDACTED

IBM Ex. 226 (Mazieres Decl) 7 12 The cited
source is internally contredictory and otherwise
improper. (See Disputed Facts # 27, 45, 118.).
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SCO also granted 1BM 2 license to the

I Deemed Adm1tted: Nothing in SCO’s statcmcnt

207. Disputed
Linux Code pursuant to the GPL., (Ex. specifically controverts IBM's facts with
2219968, 77, 113-15) SCO disputes IBM’s assertion that it granted a admissible evidence meeting the requirements of
license to use the Linux Code, or any other Rule 56. Further, the material referred to by SCO
infringing Linux material, under the GPL. SCO does not support SCO’s statement.
has not granted 1BM a license to use the
infringing Linux material under the GPL. (See
Disputed Fact # 4-5, 8, 198.).
208. | SCO distributed its Linwx products, Disputed Deemed Admitted: Nothing m SCO’s statement
which include the Linux Code, under specifically controverts IBM’s facts with
the GPL. (Ex. 2219177, 113-15; Ex. | SCO disputes IBM’s assertion to the extent it admissible evldence meeting the requirements of
176 9 13.) implies that SCO granted a license to uge the Rule 56.
Linux Code, or any other infringing Limux
material, under the GPL. SCO has not granted
IBM a license to use the infringing Linux material
under the GPL. (See Disputed Fact # 4-5, 8, 198.).
209. | The GPL provides that persons Disputed Decmed Admitied: Nothing in SCO’s staternent
receiving code under the GPL “may specifically controverts IBM’s facts with
copy and distribute verbatim copies of | SCO disputes that it, or any other entity, properly | admissible evidence meeting the requirements of
the Program’s source code” and licensed the infringed UNIX material under the Rule 56.
“modify [their] copy or copies of the GPL. Neither SCO nor any other entity has
Program or any portion of it”. (Ex, 128 | granted IBM a license to use the infringing Linux
§§1,2) material under the GPL. (See Disputed Fact # 4-5,
8, 198.).
218, | Thus, independent of the license SCO Disputed Deemed Admitted: Nothing in SCO’s statement

granted 1BM in 1999 under the
Strategic Business Agreement, IBM
recelved a license from SCO under the
GPL that precludes SCO’s claims of
infringement. (Ex. 221 §78.)

SCO disputes that i, or any other entity, granted a
license to IBM to use the infringing Linux
material under the SBA or the related SOW.
Neither SCO nor any other entity has granted
IBM a license to use the infringing Linux material
under the GPL, SBA, or SOW. (Sge Disputed
Facis #4.5,8,92-95, 198},

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. Furiher, SCO’s statement does not refer
with particularity to those portions of the record
on which SCO relies.
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exclusive, perpetual, world-wide,
royalty-free, paid-up, imevocable
licence {sic] to prepare derivative
works and to use, execute, reproduce,
display and perform® Spec 170, (Ex.
2389 I1; Ex. 4379 L) X/Open, in
turn, granted all of the participants in
X/Open (including 1BM) “a non-
exclusive, perpetual, world-wide,
royalty-free, paid-up, irrevocable
license to prepare derivative works and
to use, execute, reproduce, display, and
perform {Spec 11707 and such
derivative works”. (Ex.238911;

Ex. 43714

SCO disputes that IBM ever received a valid
license to use the infringed UNIX material in
Linux. Neither Novell nor X/Cpen granted |IBM a
license to reproduce, distribute, or prepare
derivative works based on the infringed UNIX
material a3 part of Linix 2.4 or 2.6, or to induce
athers to do the same. (See Disputed Facts # 1 |-
14, 19.).

1 T R U R R L Y

201, [ In ﬁ:e early 19905, Novcll partn:lpatad Disputed Deemed Admrtted SCO does not offcr a
in an industry consortium with other statement supported by admissible evidence ;
UNIX vendors, including [BM, to draft | (Sec Disputed Facts # [1-14.). meeting the requirements of Rule 56 to controvert
a single unified specification of UNIX the facts IBM states in the referenced paragraph,
system services. This cffort led to a The “disputed paragraphs™ referenced by SCO do
draft specification known as not praperly controvert |BM’s statement.
“Spec 170", (Ex. 2389 8; Ex. 437.)

212, | Novell “grantfed] to X/Open a non- Disputed/Unsupported Deemed Admitied: Nothing in SCO’s statement

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. Further, 5CO’s statement does not refer
with particularity to those portions of the record
on which SCO relies.
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Material in Spec 1170 pursuant to the
Commeon APl Matetials Cross-License
Agreement between HP, IBM, Sun and
USL. (Ex. 482.) That agreement
grants IBM (among the other parties),
the following rights with respect to
Spec 1170:

SECTION REDACTED

SCO disputes IBM’s assertion that all material in
the SUS or the “SUS Material™ was contained fn
Spec 1170, and IBM has not supported such an
assertion, (Sew Disputed Facts # 11-14.).

SCO also disputes IBM’s assetion that the
Common API Materials Cross-License
Agresment (“Comman APl Agreement”™) granted

T | IBMW'SSttemeir - BCGE s Resporises) . o1 F I S MR CReply L L ;
213. | SUS Material and some of thc Streams BlsputedUnsupported Deemed Admitted: Nothmg in SCO’s statcment
Material and ELF Material are included specifically controverts with admissible evidence
in — indeed required by — Spec 1170 | SCO disputes IBM’s assertion regarding inclusion | meeting the requirements of Rule 56 the
and its successors, such as the SUS of infringing Linux material in Spec 1170, which | undisputed fact that SUS Material and some of the
(ftems 152, 157, 183-184, 205-231). 1BM has failed to support at all. (See Disputed Streams Material and ELF Material are included
IBM therefore has a license to those Facts # 11-14.). in — indeed required by -— Spec 1170 and/or its
materials, (Ex. 214 (Ex. 3).} ) successors, such as the SUS (Items 152, 157, 183
The cited sources do not support the assertion that 184, 205-231).
SUS Material, and some of the Streams Material
and ELF Material, is included in or required by
Spec 1170. None of IBM’s cited sources even
mention Spec 1170,
SECTION REDACTED
: -(See
also Disputed Facts # 11-14.).
SCO also disputes that IBM ever received a valid
license to use the infringed UNIX material in
Linux. IBM does not have a license to reproduce,
distribute, or prepare derivative works based on
the infringed UNDX materiai as part of Linux 2,4
or 2.6, or to indnce others to do the same. (See
Disputed Facts # 11-14, 198.),
214. | 1BM also has a license to the SUS Disputed Deemed Admitted: Nothing in SCO’s statement

speclfically controverts with admissible evidence
mecting the requirements of Rule 56 the
uncisputed fact that the Common AP1 Materials
Cross-Llcense Agreement between HP, IBM, Sun
and USL grants IBM (among the other parties),
the following rights with respect to Spec 1170:
worldwide, untestricted, imevocable, perpetual
non-exclusive, fully paid-up and royalty-free right
and license to prepare and/or have prepared

1BM a license to use any of the infringed UNIX
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SECTION REDACTED

material in Linux. Th;, (Ift)lmmén API Agfocrr{ént
did not grant IBM the right to use any UNIX
material in Linux for the reasons Jaid out below.

SECTION REDACTED

Derivative Works...and o use, execute, copy,
reproduce, display, perform, modify and have
modified, and distribute internally and/or
externally, sublicense, sel!, lease or otherwise
transfer such work. ..in the form of Source Code,
Object Code, Documentation, Externals, and/or in
any other form.

The material referred to by SCO does not support
SCO’s statement.
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Santa Cruz participated in a standards-
sefting consortium known as the Tool
Interface Standards (TIS) Committee.
IBM has a license to the ELF Material
pursuant to a grant of rights from
Novell and Santa Cruz. (Ex. 238 §6;
Ex, 438 at i; Ex. 439 at iii; Ex. 215
101.)

SCO disputes that IBM ever recsived a valid
license to use the infringed UNIX material in
Linux. [BM has no ticense to reproduce,
distribute, or prepare derivative works based on
the infringed UNIX material as part of Llnux 2.4
ot 2.6, or induce others to do the same, (Ses
Disputed Facts # [5-18, 198.).

1[N e :
SECTION REDACTED
215, | Thus, USL granted IBM a license for Pisputed/Unsupported SCO’s respense does not create a genuine issue of
all its intellectual property that was fact in that the facts in the referenced paragraph
contained in Spec 1170, including the | SCO disputes that IBM ever received a valid are a summary statement.
SUS Material and some of the Streams | license to use the infringed UNIX material in
and ELF Material, (Ex. 214 (Ex. 3}.) Linux. IBM has no license to reproduce,
distribute, or prepare derivative works based on
the infringed UNIX material as part of Linux 2.4
or 2.6, or induce others to do the same.
Disputed Facts # 11-14, [98, 213-14.).
IBM’s cited source mentions no licenses at all.
SCO also disputes I1BM’s assertion regarding
whether the infringed UNIX material was present
in Spec 1170, which IBM has not supported. (Sec
Disputed Facts # 11-14.).
216. | In the mid-1990s, [BM, Novell and Disputed/Unsapported

Deemed Admitted: Nothing in SCO’s statement
specifically controverts with admissible evidence
meeting the requirements of Rule 56 the
undisputed fact that in the mid-1990s, 1BM,
Novell and Santa Cruz participated in a standards-
setting consortium known as the Tool Interface
Standards (TIS) Commiftee. Further, SCO’s
statement does not refer with particularity to those
portions of the record on which SCO relles.
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217. | The TIS Committee published two Disputed Deemed Admitted: Nothing in SCO's statement
| standards related to object file formats: specifically controverts IBM’s facts with

the Portable Formais Specificatlon, Neither Novell, Santa Cruz, nor the TIS admissible evidence meeting the requirements of

version 1.1 (Ex. 438), and the ELF Committee granted IBM a license to use the ELF | Rule 56, Further, SCO’s statement does nof refer

Specification, version 1.2 (Ex. 439). materiat in Linux. (See Disputed Facts # 15-18, with particularity to those partions of the record

Navell in 1993 granted the TIS 188.). an which SCO relies.

Committes {which Navell joined pricr

to the version 1.2 publication) a license

to implement all materials required by

the ELF Specification. (Ex. 569; see

Ex. 439.) The first sentence following

the cover page of these specifications

states: “The TIS Committee grants you

a non-exclusive, worldwide, royalty-

free license to use the inforrnation

disclosed in the Specifications to make

your software TIS-compliant; no other

license, express or implied, is granted

or intended hereby.” (Ex. 438;

Ex. 439.)

218. | All of the ELF Material is either Dispated Deemed Admitted: Nothing in SCO’s statement
literally included in the ELF specifically controverts IBM's facts with
Specification, or is otherwise designed | SCO disputes IBM’s assertion, admissible evidence meeting the requirements of
to make Linux T1S-compliant. (Ex. . o Rule 56. Further, SCO’s statement does not refer
214 §§43-44, 47, Ex. 215 9§ 99-100,) | Some of the infringing ELF material in Linux, with particularity to those portions of the record

including material in [tem 272, was not included  { o which SCO relies.
in the TIS Specification. (See Disputed Facts #

17-18, 188.).

|nfringing ELF material was introduced into

Linux before inchusion in any TIS Specification,

and was pot introduced in an effort to make Linux

“TiS-compliant.” (Se¢ # 17-18, 188.).
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219, | Accordingly, IBM has a license to the Disputed Deemed Admitted: The “disputed paragraphs”
ELF Material from the TIS Committee. referenced by SCO do not properly controvert
The TIS Committee granted [BM and | Neither Novell, Santa Cruz, nor the TIS IBM’s statement.
others a license 1o use the information | Committee granted IBM a license to use the ELF
in these standards or specifications, material in Linux. {See Disputed Facts # 15-18,
which require all of the ELF Material, | 188.).
(Ex. 238 7 6-7.)
220. | The Final Disclosures do not show, and | Disputed

SCO cannot otherwise establish, that
the Linux kemnel is substantially similar
to protectable elements of the System V
Works.

SCO disputes IBM's legal conchusion that the
Final Disclosures do not show substantial
similarity between the protectable elements of the
infringed UNIX material and the infringing Limrx
material. As explained in the expert reports of Dr.
Cargill, the material in the Final Disclosures
shows that the infringing Linux material was
copied from the infringed UNIX material, that the
infringed UNIX material is protectable under
copyright, and thaf the infringed UNEX material
constitutes a substantial portion of SVr4, (See
Disputed Facts # 192, 222.223, 236.),

Furthermore, IBM’s assertion is a disputed legal
conclusion, not an “undisputed fact.”

Deemed Admitted: The material referred to by
SCO does not support SCO’s statement. Further,
SCO's statement fails to identify material facts of
record meeting the requirements of Rule 56, The
testimony of Dr. Cargill referred to consists of
inadmissible expert opinion that applies incorrect
law as discussed in the reply memorandum to
which this addendum is aftached.
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221. | SCO cannot show substantial similarity Deemed Admitted: SCO’s statement fails to

between the Linux kemel and
protectable elements of the System V
Works because none of the System V
Code is protectable by copyright.
(Ex. 215 §31.)

| Disputed

SCO disputes IBM’s assertion that there is no
substantial similarity between the infringing
Linux material and the infringed UNIX material,
{See Disputed Facts # 192, 220, 222.).

SCO disputes IBM’s legal conclusion that none of
the System V Code is protectable by copyright.
{See Disputed Facts # 192, 220, 236.).

SCO disputes 1BM's implication that the only
infringing material at issue is “Code,” while
excluding the non-literal aspects smbodied in
such code, (See Disputed Fact #27.).

1BM s cited source does not address any of the
non-literal infringing Linux material. (See
Disputed Fact #118,).

identify material facts of record meefing the
requirements of Rule 56, The testimony of D,
Cargill referred to consists of inadmissible expert
opinion that applies incorrect law as discussed in
the reply memorandum to which this addendum is
aftached.
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122,

Even if all of the Systemn v Code were
protectable by copyright, the Linux
kernel is not substantially similar to
Linux. (Ex, 215945

Disputed

SCO disputes IBM’s legal conclusion that the
infringed UNTX material is not protectable by

‘copyright. (S¢e Disputed Facts # 192, 236.).

SCO disputes IBM’s assertion that the infringed
UMIX material is not substantially similar to the
infringing Linux material.

SECTION REDACTED

Disputed Fact
#192, 233.),

SECTION REDACTED

Furthermore, [BM’s cited source does not address
any of the non-literal infringing Linux material,
which Dr, Cargill has addressed in great detail in
his expert reports and was an area examined
during his deposition. (Seg Disputed Facts # 27,
118, 223; Ex. 78 at, e.g., 103:24-104:20.),

Desmed Admitted: SCO‘S statcmcnt fails o
idenitify material facts of record meeting the
requirements of Rule 56. The testimony of Dr.
Cargill referred to consists of inadmissible expert
opinion that applics incorrect law as discussed in
the reply memorandum to which this addendum is
attached.
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code is claimed to have been copied.
(Ex, 21519 31-46.)

SCO disputes IBM's impllcation that the
infringed UNIX material constitutes a “tiny”
amount of $Vr4.

SECTION REDACTED

Furthermore, the quantitative amount of copied
material is “irrelevant as a matter of law.” Dunw &
Bradstreet Software Servs. Inc. v. Grace
Consulting, Inc., 307 F.3d 197, 208 (3d Cir.
2002). Saying the copied material is “tiny” is like
saying the heart is a “tiny” portion of the body,
but is irelevant to whether it is “substantial® or
valuable. (See Disputed Fact # 19(0.).

1 [IBNesaREen i R0 s K e BT T -
223. | Quantitatively, only a tiny amount of DlsputedUnsupported/Immsterial Deemed Admitted: Nothing in SCO’s statemen

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. SCO’s statement fails to identify
material facts of record because it refers to and
relies upon material not specifically identified in
its Final Disclosures.
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224. Deemed Adm:tted Nothmg in SCO s statement
kernel identify 320 lines of UNIX specifically controverts with admissible evidence
System V code that is alleged to have SCO disputes IBM’s assertion that the “Linux meeting the requirements of Rule 56 the
been infringed. These lines of code Code” is en insignificant portion of SVr4. The andisputed facts that: (a) only 12 items relate to
constitite less than five one- inftinging Linux material, including the “Linux the Linux kernel; (b) these 12 items identify only
thousandths of a percent {005%) of Code,” constitutes a substantial, significant, and | 320 lines of UNJX System V code that is alleged

' UNIX SVr4.2-ES-MP. (Ex.213996.) | valuable portion of SVr4. (See Disputed Fact # have been infringed; and (c) these 320 lines of
i The Linux Code does not constitute a 222)). code constitute less than five one-thousandths of a
significant portion of UNTX System V ) percent (.005%) of UNIX SVr4.2-ES-MP.
code considered in its entirety. (See SCQ disputes |BM’s suggestion that the material
Ex. 215 4 31-46; Ex. 2131 96.) copied from UNTX into the Linux kemnel The facts stated in IBM’s referenced paragraph
constitutes only .005% of UNIX SVr4.2 ES-MP, are fully supported by the cited material. Dr.
IBM’s cited sources do not address any non-literal Kernighan’s report (IBM Ex. 213) states that 18
aspects Of.th" infringing Linux material, and are items relate to the Linux kernel, and 6 of these
?;?.fg; ;mm (See Disputed Fact # 27, items have since been precluded by the Court.
» ) (1BM Ex. 630; IBM Ex. 59; geg TBM Ex. 214 (Ex.
SECTION REDACTED 2).y SCO’s statement fails to identify material
ﬁqup;;i% s asserion thatonly 12 -Itz“m"ss facts of record because it refers to and relies upon
on X . ot :
relate to Linux kernel code. Furthermore, IBM's material not disclosed in its Final Disclosures,
quantitative assertions are legally immaterial. (See
Disputed Fact # 223.).
225. | The allegedly infringed code from Disputed/Unsapported/Tmmaterial Deemed Admitted: Nothing in SCO’s statement

UNIX System V constitutes less then
one one-hundredth of a percent (.01%)
of the Linux kernel, (Ex. 2134 96.)
When material owtside the kemnel is
taken into account, the allegedly
infringing material represents only
4,779 lines of code in 53 files. (Id, §
97; Ex. 214 (Ex. 4).) These lines are
less than seven onc-hundredths of a

percent (.07%) of SVr4.2-ES-MP. (Ex.

2139957)

SCOQ disputes IBM’s quantitative analysis. TBM's
cited sources do not address any nonliteral
material, resulting in an inaccurate quantitative
analysis. (S¢e Disputed Facts # 27, 118, 223.).

Furthermwre, the quantitative amount of copied
material is “irrelevant as a matter of law.” (Ses
Disputed Fact # 223.),

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

The material referred to by SCO does not support
SCO’s statement. SCO’s statement fails to
identify material facts of record because It refers
to and relies upon material not disclosed in its
Final Disclosures.
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similarity between the Linux kemnel and
protectable elements of the System V
Works. (See Ex. 215 9% 31-46.)

3CO disputes IBM's suggestion that the infringed
UNIX material is not qualitatively substantial,
The infringed UNIX material constitutes material
of substance and value to, and a qualitatively
substantial portion of, SVr4. (See Disputed Facts
#222).

SCOQ also disputes IBM’s assertion to the extent it
suggests there is not similarity indicative of
copying between the infringed UNIX material and

1 Ny Staternent ™ i P50’ s Respoiise ™7 ;

226. | The 12 items relating to the Lmux Dlsputed/Unsuppﬂrtcdemmaterml Deemed Admitted: Not}ung in SCO s stawmcnt
kernel identify 326 llnes of Linux code specifically controverts IBM's facts with
in |2 files. (Ex.213998.) These lines | SCO disputes IBM’s quantitative analysis. IBM’s | admissible evidence meeting the requitements of
of code constitute much less than one | cited sources do not address any nonliteral Rule 56. Further, the material referred to by SCO
one-hunidredth of a percent (.01%) of | material, resulting in an inaccurate quantitative does not support SCQ’s statement.
the Linux kernel, (Id.} Likewise, the analysis. (See Disputed Facts # 27, 118, 223.)

Linux Code constitutes less than five

one-thousandths of a percent (.005%) Furt-hermore, the quantitative amount of the

of the allegedly infringed UNIX copied material is “irrelevant as a matter of law,”

SVr4.2-ES-MP. (Id.) as is any quantitative analysis of material in
Linux. (See Disputed Fact # 223 Jacobsen v.
Deseret Book Co., 287 F.3d 936, 945 (10th Cir.
2002)).

227, ¢ When material outside the kernel is Disputed/Unsnpported/Bamaterial Deemed Admitted: Nothing in SCO’s statement
taken into account, the allegedly specifically controverts IBM's facts with
infringing material represents only SCQ disputes IBM’s quantitative analysis. IBM’S | admissible evidence meeting the requirements of
5,145 lines of code in 64 files, {Ex. cited sources do not address any non-literal Rule 56.

213 §99; Ex. 214 (Fx. 4).) Thisis well | material, resulting in an inaccurate quantitative
under one-tenth of one percent (.1%) of | analysis. (See Disputed Facts # 27, 118, 223)),
the lines in Linux version 2.6.14. {Ex.
213999) Furthermore, the quantitative amount of copied
material is “irrelevant as a matter of law.” (Sge
Disputed Facts # 223, 226.).
228, | Qualitatively, there is no substantial Disputed/Unsupported Deemed Admitied: SCO’s statement fails to

identify maierial facts of record meeting the
requirements of Rule 56, The testimony of Dr,
Cargiil referred to consists of inadmissible expert
opinion that applies incorrect law as discussed in
the reply memorandum to which this addendum is
attached.

The facts stated in IBM's referenced paragraph
are fully supported by the cited material. Dr.
Kemighan’s statemnent was made following a line
of confusing questions concerning whether Dr.
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the infringing Linux material. The infringing
Linux material was copied from the infringed

UNIX material. (See Disputed Facts # 192, 220.).

SECTION REDACTED

IBM's expert, Mr. Kernighan, claims not to have
engaged in a qualitative analysisof the code
because he “was not asked to assess the
qualitative significance.” Ex. 22 at 280:2-3.

SCO’s expert, however, performed an extensive
qualitative analysis of the infringing material,

SECTION REDACTED

Kernighan considered material beyond that
specifically identified in the Final Disclosures
when performing his substantial similarity
analysis. (SCO Ex, 22 at 278:22-280:15.) Dr.
Kernighan asked for the question to be rephrased,
but SCO's counsel declined to do so. (SCO Ex.
22 at 279:16-24.) As is readily apparent from Dr.
Kemighan’s expert reports and his other

depasition testimony, Dr. Kernighan did asses the |

qualitative significance of the Linux Code as part
of his substantial similarity analysis. (See g,
IBM Ex. 215 99 31-45; $CO Ex. 22 at 289:16-
200:20.)
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Furthermore, IBM’s cited sources do not support

any assertion regarding non-literal material, (See
Disputed Fact # 27, 118.).
|
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229,

sCo has ot accused Linux of copying

header files in general, memory
management in general, or even the
totality of the UNIX header files. (Ex.
2159 36.) Indeed, it alleges copying of
only about 1,600 lines in 53 System V
Release 4.0 files (only 326 of those
lines arc in the kernel). (See id. 36.)
There are over 235,000 lines in 1,800
header files in the usr/uts directory of
SVr4.2-ES-MP (excluding X1 files),
so the accused code is well under one
percent of the SVr4 interface. (Id) K
cannot be qualitatively significant
simply an the grounds of being part of
the interface, as it is such a small part
of the interface. (See id. 7§31-46.)

Dlsputedensupported/lmmatenal

SCO dispute IBM’s assertion that SCO alleges
infringement of “only about 1,600 lines in 53
System V Release 4.0 files.” SCO alleges
infringement of more than “only about 1.600 lines
in 53 System V Release 4.0 files.” -

SECTION REDACTED

Disputed Fact # 231.).

SCO disputes IBMs assertion that the cited
material “cannot be qualitatively significant
simply on the grounds of being part of the
intorface, as it is such a small part of the
interface.” The infringed UNIX matetial
constitutes a substantial, valuable, and significant
portion of S¥t4. (Sec Disputed Fact # 222.).

Furthermore, whether the material is a “smafl”
part of anything is legally irrelevant to whether it

is qualitatively significant. (See Disputed Facts #
223, 226,

SECTION REDACTED

Deemed Admitted; SCO sstatement fauls to T

identify material facts of record meeting the
requirements of Rule 56, The testimony of Dr.
Cargill referred to refers to and relies upon
material not specifically identified in its Final
Disclosures and also applies incorrect law, as
further discussed in the brief to which this
addendum is attached,
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230. : The particular lines SCO has identified Disputed Desmed Admitted: SCO’s statement fails to

as allegedly copied are a scatlered and
fragmentary collection of define
statements, data structures and function
prototypes, not qualitatively different in
form or cheracter or content or their
individual importance from the many
thousands of other lines of interface
code. (Ex, 2159 37.) Nor is there any
apparent pattern, regularity,
consistency, or cohesiveness to the
aceused code; it is scaltered throughout
the files, sometimes only a line or two
inafile. (Id,)

SCO disputes TBM’s assertion that the lines of
titeral code identified in SCO’s Final Disclosures
are “scattered and fragmentary " Rather, the
identified material exhibits a discernible pattern.

SECTION REDACTED

SCO disputes IBM’s assertion that the lines of
literal code identified in SCO’s Final Disclosures
are “not qualitatively different in form or
character or content or their individual importance
from the many thousands of other lines of
interface code.”

SECTION REDACTED

i Ex. 22 at
100:9-101:25:;

See also Disputed Fact #222.).

Neither IBM’s assertion, argumeat, or expert
reports address the non-literal material copied
from SVr4 into Linux, (See Disputed Fact # 27,
118, 222).

identify material facts of record meeting the
requirements of Rule 56. The testimony of Dr.
Cargill referred to refers to and relies upon
material not disclosed in its Final Disclosures.
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231,

Only two items (Iterns 185 and 272)
involve implementation code, i.e., code
that actually does something, (Ex. 215
941) Both items involving
implementation deal with minor pieces
of behavior, set amongst the vast body
of complex code that goes into an
implementation. (1d.)

Disputed

SCO disputes IBM’s suggestion that only
implementation code “does something.” Interface
code “does something” as well: it expresses
information to programmers, much the same way
musical notation embodying the “chorus” of a
song “does semething” by expressing to singers
what to sing when they see the “refrain” or
“chotus™ prompt,

SECTION REDACTED

Disputed Facts # 239-
240.).

SECTION REDACTED

Doemad Admited. No[hmg in SCO's statement

specifically controverts with admissible evidence
meeting the requirements of Rule 56 the
undisputed fact that only two items (Items 185
and 272} involve implementation code. SCO's
statement fails to identify malerial facts of record
because it refers to and reties upon material not
disclosed in its Final Disclosures.
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232,

ftem 185 is a small addition to a plece I

of mermory allocation code much of
which is in the public domain, while
the part of Ttem 272 code that is
implementation is a collection of two
dozen elementary functions for
accessing ELF data structures, (Ex.
215941)

Disputed/Unsupported

SCO disputes IBM s assertion that the material
identified in Item 185 is “small.” Approximately
100 lines of code showr: in ftem 185 were copied
identically or nearly-identically from System V
into Linux. (See Disputed Fact # 190.).

SCO disputes IBM’s legal conclusion that the
material in [tem 185 is in the public domain. Dr.
Kemighan, an author of the source cited by 1BM,
has withdrawn his legai conclusion that the
material in Item 185 is in the public domain and
IBM’s cited sourge does not put forth facts to

suppoit such a conchusion. (See Ex. 22 at 201:4-8;

SECTION REDACTED

Deemed Admnted Nothlng in SCO’s stntement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 36. Further, the material referred to by SCO
does not support SCO’s statement. The portion of
Dr. Kernighan’s deposition cited by SCO states
that Dr. Kemighan did not offer any legal opinion
on the pubiic domain doctrine itself—not that he
did not apply the doctrine, as explained to him, to
the facts within his expertise.

SCQ’s statement fails to identify material facts of
record because it refers to and relies upon material
not disclosed in its Final Disclosures,
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233, | The cited code is quantitatively a Disputed/Unsupported/Tmmaterial Deemed Admitted: SCO's statement fails to
minuscule percentage of the SVr4 (or identify material facts of record meeting the
Linux) code, and is qualitatively SCO disputes IBM's assertion that the code requirements of Rule 56. The testimony of Dr.
inconsequential. (See Ex. 215 4 45.) embodying the infringed UNIX material is Cargili referred to consists of inadmissible expert
Thus, the cited code is not substantialfy | “qualitatively inconsequential * Even small opinion that applies incorrect law,
similar, (1d) segments of the copied code are extremely

substantial, significant, and valuable to SV14.
(See Disputed Fact 4 222.).

SCO disputes IBM's suggestion that the infringed
UNIX material is a “miniscule percentage” of
SVr4. The infringed UNIX material constitutes
the overall structure of SVr4, which is not
“miniscule.” (See Disputed Fact # 223.). IBM's
cited sources do not address any non-iteral
material, resulting in an inaccurate quantitative
analysis. (§ee Disputed Facts # 27, 118, 223.).

SCO disputes IBM’s statement that the infringing
Linux material is not substantially similar to the
infringed UNIX material. The infringing Linux
material is substantially simiiar to the infringed
UNIX material. {See Disputed Facts # 192, 220,
222, 228, 236,

SECTION REDACTED
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234. | When considered both quantitatively Dlsputedensupported Deemed Admmed SCO’s statcmcmt falls to
and qualitatively, the System V Code is identify material facts of record meeting the
insubstantial. An ordinary reasonable | SCO disputes IBM’s assertion that the “System V| requirements of Rule 56. The testimony of Dr,
person could not possibly conclude that | Code” is insubstantial. it is false and based on Cargill referred to consists of inadmissible expert
Linux is substantially simifar to the iegally immaterial facts. (See Disputed Facts # opinion that applies incorrect law.
System V Works. (Ex. 212995, 19, 220,222-23, 226.).
26-27,30; Ex, 213 §191-102; Ex. 214 ) . .
112;215 95 31-46.) SCO disputes IBM's assertion that no “ordinary
reasonable person” could find “substantial
similarity” between the works. It is an erroneous
legal concluslon based on a mistaken
interpretation of the faw and an insufficient
factual basis, (/d.).
SECTION REDACTED
SCG disputes IBMs implication that the copied
material should be considered quantitatively. The
quantitative amount of the copied code is legally
itrelevant. (See Disputed Facts # 223, 226.).
235. | Noue of the System V Code is Disputed SCO’s response does not creale a genuing issue of
protectable by copyright law. (Ex, 215 fact in that the facts in the referenced paragraph
9 122; Bx. 213 9Y 103-04.) SCO disputes IBM’s legal conclusion that none of | offered by way of summary and no point
the infringed UNTX code is protectable by purportedly controverted s material to [BM's
copyright law, To the extent that it raises motion.
underiying factual disputes, those issues are
addressed below,
236. | The System V Code: (1) is dictated by | Disputed

externalitics, such as standards,
compatibility requitemnents and
programining practices; (2) contains
mere ideas, procedures, processes,
systems, methods of operation or can
be expressed in oniy a few

SCO disputes IBMs legal conclusions that the
infringed UNTX material “(1) is dictated by
externalities, such as standards, compatibility
requirements and programming practices; (2)
contains mere ideas, procedures, processes,

Deemed Admitied: The material referred to by
SCO does not support SCQ’s staternent,
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meaningfully different ways; and/or (37)7
lacks originality. (Ex. 213§ 103))

EOIE Kot
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systemé, methods of operation or can be
expressed in only a few meaningfully different
ways; and/or (3) lacks originality.”

The infiinged UNIX material was not dictated by
external constraints, or otherwise stock, standard,
or common, at the time i was created by its
authors,

SECTION REDACTED

_Ex. 22 at 86:4-18,
99:11-14, 129:18-24; 164:7-14, 166:14-19,
167:15-20, 168:4-169:12, 170:13-25, 171:15-22,
176:14-20, 183:15-184:7, 190:24-191:2, 191:12-
25, 192:7-11, 193:12-21, 197:2-17, 198:13-20.).

SECTION REDACTED
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237. | With one exception (Itam 185), the Undispeted Undisputed.
System V Code is composed of header
files, (See Ex. 215 (Ex. H).) While a This is undisputed to the extent IBM refers only
portion of ltem 272 is not composed of | to literal source code.
header files, all the Linux kernel
material in ltem 272 consists of header
file code. (Ex. 214 (Ex. 4); Bx, 215
{Ex. H).}
238, | A computer can be described in three Disputed/Incemplete Deemed Admitted: Nothing in SCO's statement

layers typically: (i) the hardware (e.g,,
an IBM ThinkPad), (ii) onto which is
loaded au operating system (UNIX,
Windows, etc.}, and (iii) the set of
application programs (e.g., a word
processor, web browser, ete.). (Ex. 215
9 7-8 & Fig. 1.) The entire purpose of
an operating system’s header files is to
specify the interface to the operating
system, Lg,, the (metaphorical) set of
dials, levers, and switches that an
application can use to get the operating
system to perform a service. {Id. 9§ 39,
473

SCO disputes IBM's assertion to the extent it
implies that the “main purpose” of header files is
“to specify the interface to the operating system”
in the sense the term *main purpose” is used to
define a level of abstraction specified in Gates
Rubber Co. v, Bando Chemical Indus., Inc., 9
F.3d 823, 835 (10th Cir. 1993).

The literal interface code in header files is not
unprotectable simply because it could conceivabiy
be incorporated into an idea or “main purpose” at
some higher level of abstraction. (Sge Mizel, Inc.
v. Igtel, Inc., 124 F.3d 1366, 1372 (10th Cir.
1997)).

SECTION REDACTED

Furthermore, header files embody and convey the
overall structure of a program or operating
systern. (Seg Disputed Facts # 230-31.).

specifically controverts IBM’s facts with
admissible evidence meeting the requiremenis of
Ruie 56.
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239. | Slightly more technically, those di Disputed/Incomplete Deemed Admitted: Nothing in SCO’s statement
and levers are interface code of three specifically controverss IBM’s facts with

sorts: definition statements that give SCO disputes IBM's suggestion that # define admissible evidence meeting the requirements of |

values to names (e.g,, $defire names "simply” define names for values. Rule 56.
E EPERM 1, which indicates simply that o

the name EPERM will have the value

1), structure declarations that indicate

how to group together scveral pieces of

data into a bundle, and function SECTION REDACTED

prolotype statements that indicate how

;osaes:iti: ﬁrgtl:;gg sgllzt?ﬁ;:mp:nﬁﬁz IBM“s asscrtjon docs nol comprehc?nsively

be supph'ad to the opcrating system (tbe d(.’:SCﬂbﬁ the mﬁ-mgcd UNIX material. (m

inputs) and the information it will Disputed Facts # 27, 118, 223, 237.).

refurn (the output). (Bx. 215 99 58-64.)

240. | None of these statements actually tell Disputed/Incomplete Deemed Admitted: Nothlng in SCO's statement
the compuster to do anything; they are regarding programmers specifically contraverts
not executable code. (Ex. 215 94 39, SCO disputes IBM’s assertion to the extent it with admissible evidence meeting the
47.) They are simply specifying implies that the material at issue does not convey requirements of Rule 56 the facts IBM states in
information that enables application information to programmers. The statements the referenced paragraph, all of which relate to
programs to communicate with the mentioned by IBM, as well as infringed SVr4 computers themselves,
operating system. ([d. §9 39, 42.) They | material that IBM ignores, convey information to
specify only the communication programmers. Moreover, this is expression
channel, not what is to happen when created by programmers SECTION REDAC[IED
communication is received, (ld_: “ 39, Ex. 22 at 55:1 1-56:18, 57:7-13, 60-

47) 62,66:9-15, 78:19-79:15)).
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241.

Nearly all of the System V Code

consists of lines of code from header
files (Items 183-84, 150-64, 205-31,
and 272 (partially}). (See Ex. 215 (Ex.
H).} All of this materiai, as well as the
non-header file material, is dictated by
externalities such as compatibility
requirements, standards, programming
practices and industry derands. (Ex.
213 $§ 44, 103; Ex. 21595; see Bx.
214 9 96 {guoting Fx. 175 at 82).)

Undisputed that nearly a1l the infringed litera|
source code is from header files.

SCO disputes 1BM's statement that such material,

or any other infringed UNIX material, was

dictated by externalities at the time it was created.

{See Disputed Fact # 236.).

' Undlsputcd thas ncarly all the System v Codc

consists of lines of code from header files,

Deemed Admitted: SCO’s statement fails to
identify material facts of record meeting the
requircments of Rule 56, The testirony of Dr.
Cargill referred to consists of inadmissible expert
opinion that applies incorrect law. SCO'’s
statement does not refer with particularity to those
portions of the record on which SCO relies.

242,

The System V Code was dictated by
compatibility requirements. (Ex.2{3
79 44-45, 103))

Disputed

The infringed SVr4 roaterial was not dictated by
externalities, including *compatibility
requirements,” at the time it was creafed, {See
Disputed Fact # 236.),

Deemed Admitted: SCO’s statement fails to
identify material facts of record meeting the
requirements of Rule 56. The testimony of Dr.
Cargill referred to consists of inadmissible expert
opinion that applies incorrect law. SCO's
statement does not refer with particularity to those
portions of the recard on which SCO relies,

243,

The header files for a new version of
UNEX cannot be varied in ways that are
incompatible with what the iustafled
base of UNEX applications expects
fom the common interface. (Ex. 215
T 51-52.) The header files must
supply all the details of the interface
expected by application programs, or
the application programs simply will
not work and there will be almost no
use for the new system. (See Ex. 213
19 26-30, 43, 48; Bx. 215§ 14.)

Dispated/Immaterial

IBM’s assertions are irrelevant to whether any
externalities constrained the infringed SVrd
material when such material was created.

SCO disputes [BM’s legal implication that an
anthor’s own expression can create an “external
constraint” on the same author’s later derivative
works or sequels, such that any material carried
forward into such derivative works can be copied
with impunity.

Deemed Admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56, .

195




Y[ et i

' ;:715 A

I e
ST e i
R s

A i ed

Undisputéd. o

244, | At the time SVr4 was created, there
were approximately 1.2 million UNIX
systems in use, with thousands of IBM’s assertions are irtelevant to whether any
application programs running on them. | externalities constrained the infringed SVr4
{Bx. 483 at 3.) material when such material was created,
245, | The header files for SVr4 had to be Disputed Deemed Admitted: SCO’s statement fails to

consistent with this installed bage of
application programs in order to allow
those application programs to continue
to be run. The structure and content of
the header files was thus dictated by the
nature of the programs with which they
were designed lo interact, (Ex. 2159
53.) The previous versions of UNIX
had header files containing the same
three sorts of interface code described
below (definition statements, structure
declarations and function prototype
statermnents). (Id. §32.)

SCO disputes IBM’s assertion that “the structure
and content of [the infringed UNIX material] was
thus dictated by the nature of the programs with
which they were designed fo interact.” The
infringed UNIX material was not dictated by
external constraints or comnpatibility coustraints
when it was created. (See # 236.),

IBM’s cited sources do not mention any
application programs that supposedly constrained
the expression in the infringed UNIX material.
However, IBM’s acknowledgement that such
programs were written to run on UNTX indicates
that such programs were constrained by the pre-

existing UNIX interface code, not vice versa,

identify material facts of record meeting the
requirements of Rule 56. The testimony of Dr.
Cargill referred to consists of inadmissible expert
opinion that applies incorrect law. Further,
SCO’s statement does not refer with particularity
to those portions of the record on which SCO
relies.
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Dispu-tedensup{mrted

r Deemed Admrm:d SCO § statcment fails to

246,
the very reason for the existence of the identify material facts of record meeting the
allegedly infringed ELF Material. The | SCO disputes IBM’s assertion to the extent it requirements of Rule 56. The testimony of Dr.
purpose of the ELF Specification, implies that the ELF material was dictated by Cargill referred to consists of inadmissible expert
including the ELF Material, bas always | external constraints. The expression of the ELF opinien that applies incorrect law. SCQ’s
been to create an industry standard to material was not dictated by the need to achieve staterment does not refer with particularity to those
promote software portability and compatibility with any existing material at the portions of the record on which SCO relies.
interoperability and increase the titne it was created and IBM’s cited source does
efficiency of software production, not support such an assertion. ($gg Disputed Fact
Cross-platform compatibility cannot be | #236; Ex. 22 at 139:18-25.).
achieved without using precisely the
interface structures and values set out IBM’s cited source does not support the assertion
in these specifications, (Ex. 214 §58.) | that the ELF material was dictated by external

constraints. (Ex. 22 at 139:18-25,),
247. | The large installed base of previous Disputed/Unsupported Dezmed Admitted: Nothing in SCO’s statement

versions of UNIX was a sccond sousce
of compatibility requirements. (Ex.
215 9% 24, 29, 53.) To keep existing
applications ruaning on a new UNTX
version like SVr4, the System V Code
had to be the same as material used in
previous versions of UNIX. “Oncea
standard {like UNIX] becomnes widely
accepted, the economic impact of
incompatible change becomes so large
thaf change is almost unthinkable ”
(Ex. 214 § 31 {quoling Ex, 484 at 6).)

SCO disputes IBM's assertion that prior UNEX
versions were, or could posgibly be, a constraint
on the infringed UNIX material,

SECTION REDACTED

specifically controverts IBM's facts with
admissible evidence meeting the reguirsments of
Rule 56. The declaration of Dr. Cargill (SCO Ex.
11} referenced is untimely.
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Deemed Admitod. SCO's Stemeat il

248,
need for compatibility with older identify material facts of record meeting the
versions of UNIX that were already SCO disputes IBM’s assertion that the infringed | requirements of Rule 56, The testimony of Dr.
installed in customer offices. (Ex. 214 | UNIX material was dictated by ihe need for Cargill referred to consists of inadmissible expert
9 32; see Ex. 215 Y 20-24.) compatlbility with older versions of UNIX. opinion that applies incorrect law. SCO’s
stalement does not refer with particularity to those
portions of the record on which SCO relies. The
SECTION REDACTED declaration of Dr. Cargill (8CO Ex. 11)
referenced is untimely,
{See Dispuled Fact #
236;
SECTION REDACTED
249. | Linux was intended from the beginning | Undisputed Undisputed.
to run UNTX-compatible software, and
to adhere to the same industry
standards and practices that UNIX
does. (Ex. 265 at4.)
250. | Hence the implementers of any UNIX- | Disputed Desmed Admitted: SCO’s statement fails to

compatible operating systermn are not
free to make cholces about a long list of
details concerning the interface; those
decisions were made years (and
sometimes decades) ago, and the legacy
interface and behavior must be
maintained. (Ex. 215%21)

SCO disputes that programmers are not free 1o
make choices about whethier to copy UNIX
interface material,

SECTION REDACTED

SCO also disputes 1BM's implication that external
constraints on those who copy UNIX material is
relevant to whether such material i protectable,
(Mitel, Inc. v. Igtel, Inc., 124 F.3d 1366, 1375
(10th Cir. 1997)).

identify material facts of record meeting the
requirements of Rule 56. The testimony of Dr.
Cargill referred to consists of inadmissible expert
opinion that applies incorrect law. SCO’s
statement does not refer with particularity to those
portions of the record on which SCO relies.
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251. | Another external force dictating the Disputed Deemed Admitted: To the limited extent it
content of the System V Code was purports to controver the fact IBM states in the
industry standards. (See Ex, 213 1 The infringed SVr4 material was not dictated by | referenced paragraph, the material referred to by
103) industry standards, SCO does not support SCO’s statement. The
declaration of Dr. Cargill (SCO Ex. 11)
SECTION REDACTED (See | referenced is untimcly%
Disputed Fact # 236; See also Ex, 22 at 182:20-
25, 184:18-186:13, 189:2-190:11, 191:12-25,
198;13-20;
252. | At the time SVr4 was created, there Dispnted Deemed Admitted: Nothing in SCO’s stateraent

was already in place a substantial body
of formal industry standards and
numerous textbooks specifying a wide
variety of details for any UNIX
implementation. (Ex. 215 §{ 19-24,
55-57, 86-87.) The standards included,
among others, (a) the /ust/group
standards effort that began in 1984, (b)
the System V lnterface Definition
(SVID), (c) the X/Open Portability
Guide, and (d) the POSIX Standard
(1988). (Ex.213950; Ex. 215755)
Rochkind's Advanced UINIX
Programming (1985) and Tanenbaumn’s
Operating Systems Design and
Implementation (1987) are two
examples of textheoks with substantial
detail, including many of the details of
the UNIX interface found in header
files. (Ex.215955.)

SCO disputes IBM’s assertion that the infringed
UNIX material was dictated by any industry
standards at the time of its creation. The infringed
SVr4 material was ot diciabed by industry
standards,

) SECTION REDACTED
. (See Disputed Fact # 236, 251

The SVID was a document authored and
distributed by SCO’s predecessor, AT&T and was
derived from UNIX System V—hence, System V
Interface Definition.

SECTION REDACTED

Furthermore, iBM fails to identify which
standards purportedly “dictate” what aspects of
the infringed UNIX material. Short of providing
this information, there is a question of material
fact as to whether the standards alleged by IBM
actually contain the information In question.

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. The declaration of Dr. Cargill (SCO Ex.
1) referenced is untimely.
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253,

Industry standards also came from the )

U.8. Government, which required in
Federa] Information Processing
Standard 151-1 (April 1989} that
UNIX-like systems developed or
acquired for government use be POSIX
compatible. (See Ex. 213¢52.)

D:Sputedflmmatena]

SC0O does not dispute the issuance of the cited
standard,

However, SCO dispites that the cited standard
constrained any of the expression in the infringed
UNIX material.

SECTION REDACTED
Disputed Fact # 236.).

Furthermore, material do<s not lose copyright
protection simply because governmental
regulations requiire its use. (See, e.g.. CCC
Information Servs., Inc. v. MacLean Hunter
Market Reports, Inc., 44 F.3d 61 (2d. Cir. [994)},

Deemed Admitted: Nothmg in SCO s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

254,

ATE&T (which owned UNIX at the time
of 8¥r4’s creation) was an active
participant in the standards setting and
standard promulgation process. (Ex.
21599 24-26.) For example, the
System V Interface Definition (1985)
indicates “AT&T considers its
participation in the /ust/group effort to
be an important activity and many of
the ideas exchanged in that forum arc
reflected in this document”. (Id. 9 55.)

Undisputed

ATE&T’s participation in the creation of such
“standards” shows that they were not external
constraints on AT&1"s creativity, but based on
AT&T’s pre~existing expression. (See Disputed
Facts # 251-52.).

Undisputed.
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235. | De facto standards have ansen from Dls*putedenSl;lpported/Incomplete Deecmed Admitted: Nothmg in SCO s sta.tcmcnt

published docurnents dating to the
earliest days of UNIX. (Ex. 215%57.)
For example, ermo.h and signal.h (two
of the items in question} date from the
early to mid 1970s and had been
published in many different sources
{e.g., UNIX Programmer Manuals,
published first by Bell Labs and
subsequently by various commercial
publishers) in addition to the
universally avallable header files. (Id.
157}

SCO disputes IBM's assertion to the extent it
implies that such “de faclo standards™ constrained
the expression in the infringed UNIX material,
Rather, the material in a *de facto standard” only
becomes such a standard after its creation. The
infringed $Vr4 material was not dictated by
external constraints at the time it was created.
{See Disputed Fact # 236.).

IBM fails to identify what cede contained in
ermo.h and signal.h have been published in what
sources, which raises a genuine issue of material
fact,

SCO disputes, and IBM has not supported, IBM's
legal implication that mere publication, subject to
copyright restrictions in the publishing text,

constitutes a license to use the protected material,

Furthermore, IBM's ¢laim of a **de facto”
standard highlights the fact that this information
has not been standardized in any formal sense.
Even if [BM was correct that a *de facto”
standard negated the protectability of particular
expression under copyright law, there isa
question of fact as to what expression is subject to
this “de facto™ standardization.

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56,
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256,

The System V Code was further
dictated by programming practice. (Ex.
2134 103)

The infringed SVr4 material was not dictated by
external constraints at the time it was created.
(Seg Disputed Fact # 236.). UNIX programming
practice was based on AT&T-created code.
ATE&T was not constrained by such practices.

Deemed Admitted: Nothmg in SCO $ starement
specifically controverts IBM’s facts with
admissible evidence mesting the requirements of
Rule 56. Further, the material referred to by SCO
does not support SCO’s statement.

257,

Standard programming practice
indicates, for example, that names uged
in code ought 1o be brief and mnemonic
(to make the code easy to read); that
values used in a sequence of defined
statements should be sequential small
numbers, or sequential powers of 2 (1,
2, 4, &, etc.); that function signatures
specify the function name, number and
types of inputs and the type of the
output; and that data structure should
group meaningful coltections of data.
Al of these programming practices are
evident in the System V Code. (Sge
Ex. 213 94 44-49.)

Undisputed/Immaterial

IBM’s vague assertions do not indicate that any
particular expressions of the infringed UNIX
material were dictated by any programming
practice or othier externat constraint. They were
not. (3g¢ Disputed Fact # 236.).

Undisputed.

258,

The memory allocation code claimed
by SCO is dictated by the programming
practice of implkementing & well-known
“first-fit" memory allocation algorithm.
(Ex. 175 at 82; Ex. 214 94.)

Dispnted

$00’s claimed memory allocation code was not

dictated by any particular programming practice.

SECTION REDACTED

T (See
Disputed Fact # 236;

Deemed Admitted: The material referred to by
SCO doeg not support SCO's statement because it
does not address the programming practice
externality.
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259. | The System V Code wag dlctaled by Disputed Deenmd Admitted: The matena.l rcferred to by
industry demnand. (Ex. 215 99 50-53, SCO does not support SCO’s statement because it
86-87,99-122.) The expression of the infringed UNIX material does not address the industry demend externality,
was not dictated by any external constraint,
including “industry demand.” (See Disputed Fact
#1236.).
SCO also disputes IBM’s assertion to the extent
IBM implies that the demand for a preduct like
UNIX somehow excuses copying the infringed
UNLX material. (See, e.g., Positive Software
Solutions, Inc. v. New Century Morigage Corp.,
259 F.Supp.2d 531, 536 n. § (N.D. Tex. 2003)),
260. | The UNIX customer base consists of Undlspated Undisputed.
both those who simply use UNIX and
the application programs that run on it,
and those whose business is to develop
new application programs. (EX. 106 at
2-3.)
261. | Those who use applications require that | Disputed/Unsupported Deemed Admitted: Nothing in SCO's statement

thelr existing applications continue to
work. The same group also demands
congistency across header files in
different versions of UNIX in order to
avoid significant compllcations. (Ex.
2159% 13-14, 52-56 & n.5.)

SCO disputes that any “industry demand” arising
from purperted consumer desire to run
applications written for UNIX on other operating
system did, or could have, constrained the
expression in the infringed UNIX material af the
time it was created, {See Disputed Fact # 236.).

IBM’3 cited source does not support such an
assertion,

Furthermore, such demand is legally irelevant.
(S¢e Disputed Fact # 259.).

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.
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SCO's statement fails to

262. | Those developing new applicatlons :
produced their own industry demand, wdentify material facts of record meeting the
(Ex. 21597 13-14, 21,42, 50, 52) 1o IBM’s purported “industry demand” could and requirements of Rule 56. The testimony of Dr.
order to create application programs did not affect the content of the infringed header | Cargill referred to consists of inadmissible expert
that run on UNIX, developers must file material when it was created. (See Disputed opinion that applies incorrect law.
have access to the header file material Fact # 236.). Nor does such demand require that
they need in a familiar form that is easy | competing operating system programmers be able
to use, {1d, 7 74.) to use any header file material,
SECTION REDACTED
Furthermore, such demand is legally irrelevant.
(See Disputed Fact # 259.),
263. | This demand from industry has a direct | Disputed Deemed Adinitted: Nothing in SCO's staternent
consequence for the header files of any specifically controverts {BM’s facts with
new version of UNIX (like SVrd in [BM's purported “industry demand™ does not admissible evidence meeting the requirements of

1939): those header files must be
consistent with the header files that
have been used in previous versions of
UNIX. (Ex 2159952-56.} In other
words, header files with the form and
content found in SVr4 must be made
available in order to enable third parties
to write applications that can run on It,
(d. 174,

affect the content of the header file material when
it Is created. (See Disputed Fact # 236, 261-62.).

Furthermore, sach demnand is legally irrelevant.
(Sge Disputed Fact # 259.).

Rule 56.
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264. i The developers of SVr4 did not decide Disputed Decmed Admitted: Nothing in SCO’s statement
on their own either the form or content specifically comtroverts IBM’s facts with

of the header files; they had to supply ~ { SCO dispurtes IBM’s assertion to the extent it admissible evidence meeting the requirements of
what was needed by developers, and implies that the expression of the infringed UNTX | Rule 56. The declaration of Dr. Cargill (SCO Ex,
they had to supply it in a form that material was dictated by external constraints at I1) referenced is untimely.
developers would find familiar and the time it was created, (Sgg Disputed Fact #
convenient to use. (Ex. 215 9§20-23, | 236.). The infringedt UNIX material was created
51-53.) That form and content had by AT&T developers without external constraint.
long been established through decades | SECTION REDACTED
of prlor UNIX development and it was {See Disputed Fact # 236
manifest in the header files of earlier '
UNIX versions. (Id. 921.)
265. o Undispated/ITmmaterial Undisputed,
SECTION REDACTED SECTION REDACTED
266. Undlspated/Immaterial Undisputed.
SECTION REDACTED
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267. o ’ ' Disputed It is undisputed that System v Code is comprlsed
of ideas, procedures, processes, systems, or
methods of operations.

SECTION REDACTED ,
Deemed Admitied: SCO’s statement regarding its
failere to specifically identify such material does
not refer to any portion of the record on which
SCO relies.

SECTION REDACTED
268. | The nature of the System V Code is Disputed Deemed Admitied: SCO’s statement does not
such that it can only be expressed in at refer with particularity to those portions of the
maost & few ways. (Ex. 213 § 60.) SCO disputes IBM’'s assertion. There are many record on which SCO relies. SCO's statement
ways to express the ideas embodied in the fails to identify material facts of record meeting
infringed UNDX material. (Sge Disputed Fact # the requirements of Rule 56. The declaration of
236; : i . i untimely.
269, | The System V Code is inextricably Disputed Deemed Admitted: The material referred to by

linked to the ideas that underlie it. (Ex.

215 §Y21-25, 33.)

There are many ways to express the ideas
embodied in the inﬁ'imed UNIX material, (S0
Disputed Fact # 236

SECTION REDACTED

SCO does not support SCO’s statement. SCO's
statement fails to identify material facts of record
meeting the requirements of Rule 56, The
declaration of Dr. Cargill (SCO Ex. 11)
referenced is untimely.
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The ideas expressed by header files are,
given tlie limifs of the C programming
language and the need for
compatibility, expressible in at most
only a few ways. (Ex. 213¥60,) Itis
as if SCO did not claim the actial idea
of the mathematical function
“division", but did claim the name of
the function as well as the parameters
(A +B=C), Justas there are only a
few practical ways o express and name
“division”, there are at most a few ways
{0 express and name the claimed
materials in the header files at {ssue,
(Ex. 213 9 60; Ex. 214 9 90.) All of the
header file names at issue are merged
with the files’ functiens, such as
“ermo.h”, which assigns error pumbers;
“strings.h”, which manipulates
“strings” of characters (the universal
computer term for sequences of text);
and “ipe.h", which facilitates jnter-
process communications. (Ex, 226 §
8.)

Disputed

There are many ways to express the ideas
embodied in the infringed UNIX material. (Sec
Disputed Fact # 236;

SECTION REDACTED

Whereas the term “division” has long been
accepted in the English language as the only term
to define the mathematical process of dividing
number by other numbers, the # define names in
the infringed SVr4 material were original
creations by AT&T programmers, who just as
easily could have used numerous other very
different names,

Also, there are many different parameters that
could be used to perfortn the same fimctions

performed by the system call signetures in the
infringed SVr4 material. (Scg Disputed Fact #

236, SECTION REDACTED

Even IBM’s expert concedes that there are many
choices in naming a system call. See Ex, 22 at
76:18-20.

IBM Ex. 226, David Mazicres declaration: This
source is contradictory and otherwise improper.
(See Disputed Fact # 45)).

Deemed Adsmitted: The material referred to by
SCQ does not support SCO's statement. SCO's
statement fails to identify material facts of record
meeting the requirements of Rule 56. The
declaration of Dr. Cargill (SCO Ex. 11)
referenced is untimely,
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271. | Leaving aside specific choices of Undisputed Undisputed.
names and numbers, there is really only
one way of defining names to stand for | IBM’s caveat (“[Ijeaving aside specific choices of
numbers. Practically speaking, names | names and numbers”™) removes protectable
have to be short, meaningful and easy expression from consideration.
to remember, while the values usually ’
have to be small consecutive integers or
powers of two (ke 1, 2,4, 8, ...) for SECTION REDACTED
efficiency of processing and memory
-use. (Ex. 214990) i
There are numerous ways to express the ideas
embodied in the infringed SVr4 material. (See
Disputed Fact # 236.).
272. | The memory allocation code claimed Disputed Deemed Admitted: Nothing in SCO’s statement

by SCO is an implementation of & well-
known algorithm for allocating and
freeing blocks of memory. (Ex. 214§
95, Ex. 215 9116.)

SECTION REDACTED

The particular implementation of a first-fit
algorithm employed in the infringed SVr4
material is protectable expression. (Ses Disputed
Facts # 236, 258.).

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.
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| Dlsputed/Unsupported

Deemed Admitted: Nothmg in SCO s state'mcnt

273. | 8CO claims copyright protection for a
function that simply copies characters specifically controverts IBM's facts with
from a source to a destination, IBM’s puzzling assertion is completely admissible evidence meeting the requirements of
unsupported, and too vague for SCO to submit a Rule 56.
meaningful response,
However, (o the extent IBM uses the term
“function” to mean a “purpose™ or “task,” SCO
dacs not claim copyright protection for any such
abstract element, {Spe Disputed Fact # 236;
SECTION REDACTED
274, | ltem 185 in SCO’s Final Dlsclosures Disputed Deemed Admitted: The material referred to by
concerns code that had been distributed SCO does not support SCO’s statement. The
in versions of UNIX (e.g., 32V) that are | SCO disputes IBM’s legal conclusion that the portion of Dr. Kernighan’s deposition cited by
in the public domain. (Ex. 214 §794- | material in ltem 185 is in the public domain. SCO inits response to IBM fact § 232 states that
96; Ex. 2159 116-17.) IBM’s expert has withdrawn his prior legal Dr. Kernighan did not offer any legal opinion on
conclusion that such material wag in the public the public domain doctrine itself—not that he did
domain. (See Disputed Fact # 232; not apply the doctrine, as explained to him, to the
SECTION REDACTED facts within his expertise.
275, | The System V Code lacks even de Disputed/Unsupported Deemed Admitied: The material referred to by

minimis originality. The System V
Code is without creativity. (See
Ex. 214 95 55, 88; Ex. 213 9§ 3943,
68-69.)

IBM’s assertion is false. The infringed UNIX
material shows at leagt a minimal degree of
creativity, and is the product of thought,
Jjudgment, and intellectual production, (See
Disputed Fact # 236, 220:19-24.).

Furtherrnore, IBM’s expetts base their
conclusions on “originality” on an arbitrary and
undisclosed standard that does not evaluate

whether work is the preduct of thought, judgment,

intellectual production, or a minimum degree of
creativity. (See Ex. 22 at 203:23-208:10, 216:4-
217:4)).

SCO does not support SCO’s statement. SCO's
statement fails to identify material facts of record
maeeting the requiremetuts of Rule 56, The
testimony of Dr. Cargill referred to consists of
inadmissible expert opinion that applies incorrect

law.

The facts stated in IBM's referenced paragraph
are fully supported by the cited material,
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276.

With one exception, the System V
Cods is composed of header files {Sec
Ex. 215 (Ex. H.)), which consist of
three mechanisms: #define
statements, function prototypes and
structure declarations. (Ex. 213 9§27-
28.)

Undisputed

Undisputed.

The function prototypes do not provide
any information about how the function
is implemented, and implementations
are likely to differ on different systems,
{Fx. 213 91 33, 43.) SCO claims
function prototypes whose names and
parameters are determined by the
procedures or processes that they
invoke. {See id, 1940, 43)

Disputed

The expression in function protatypes that
constitute part of the infringed UNIX material is
not dictated by any external constraint and is not
necessary to perfonm a particular procedure,
process, or tagk, {Ste Dispited Fact # 236,

SECTION REDACTED

Deemed Admitted: Nothing In SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rute 56. IBM’s statement in the referenced
paragraph does not concern external constraints.
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278.

The header ﬁlcs at issue contam

#define statements that routinely
pair a set of mnemonic names with
sequentially incremental values, (Sec
Ex. 213 913940.) The $define
statements specify significant values,
conventions, shorthands, abbreviations
and the like, which will be utilized in
other processes. (See id, 99 28, 40)
The names cited in the SUS Material
arc shorthands or abbreviations for
values or conditions that an operating
system or a program might have to
process. (Id, §39.) The name has only
rinemonic significance for
programumers. (Jd) Each occurrence
of the name anywhere in a source
program is replaced by the numeric
value during compilation. Virtually all
of the numeric values in the header files
cited by SCO are sequences of
consecative integers, ofien beginning at
G or 1, or they arc sequential bit
patterns (1,5., consecutive powers of
two) that permit combinations of
information to be compactly encoded.
(d, $40)

SCO disputes IBM’s assertion to the extent it
implies that the creation of names, assignment of
names to values, and ordering of names and
values in # define statements do not represent
creativity and originality. (Ses Disputed Fact #
236.)

SCO disputes IBM’s assertion to the extent it
implies that the names, assignment of names to
values, and ordering of names and values in #
define statements do not express information to
programmers. See Disputed Fact # 239.

Deemcd Admntted Nothing in SCO $ statemem
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.
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Linux kernel are no more expressive
than those in the kemel. {Ex. 213 §§
39-43, 76-77; Ex. 214 159.) The ELF
files (including those not in the Linux
kernel) represent one of only s handful
of possible implementations of a few
rudimentary functions (Item 272). (Ex.
2139 77)

SCO disputes IBM's assertion to the extent it
implies the there are only a handful of ways to
express the ideas embodied in the ELF material,
or any other infringed UNTX material. There are
many ways to express the ideas embodied in the
infringed UNIX material. (See Disputed Fact #
236.).

1 TJBMS Stareelenty RGO’ Response . TENCERAo '- I
279. | Few of the structure declaration files Disputed Deemed Admitted: Nothing in SCO s statemcnt
contain more than a dozen members - specifically controverts IBM's facts with

and the majority of them have fewer SCO disputes IBM's statement that “[plarticular | admissible evidence meeting the requirements of
than six. (Ex. 213 142.) The names of | expressions are common in the kinds of structures | Rule 56.
the structures and their members are at issue” to the extent it implies that the
shorthand and the comments elaborate | expression in the infringed structare declarations
them. Particular expressions are was not original or was stock, standard, or
common in the kinds of structures at common at the time AT&T created such
issue. (Id.) It is very commen for such | expression. None of the “particular expressions™
structures to include elements like in the infringed UNIX material were stock,
message fypes, message leugths and standard, or common at the time AT&T created
message contents, (Id.) such expressions. (See Disputed Fact # 236.),
280. | The header files that are not in the Disputed Deemed Admitted: SCO's statement docs not

refer with particularity to those portions of the
record on which SCO relies.
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of the System V Code. (Ex. 215 7] 69-
79, 90-92, 106, 122 (Ex. A).)

SCO disputes IBM’s assertion that the infringing
Linux material, including the “Linux Code,” was

created independently.
SECTION REDACTED

. Disputed
Facts # 30-33, 98.).

SECTION REDACTED

9 1 SCDE Resporme. LB Reply, Hocata Lo
281, Disputed Deered Admitted: Nothing in SCO’s statement
specifically controvents IBM’s facts with
i ¢ admissible evidence meeting the requirements of
! Rule 56.
|
; E |
! SECTION REDACTED ! SECTION REDACTED
' |
282. | The Limx Code is found in 12 files. Undisputed Undisputed.
(See Ex. 214 (Ex. 4))
This is undisputed to the extent the “Limux Code”
refers only to literal source code residing within
the Linux kernel.
283. | Those files were created independently | Disputed

Deemed Admitted: SCO’s siatement fails to
identify material facts of record because it refers
to and relies upon material not disclosed in Its
Finai Disclosures. Furthermore, the material
referred to by SCO does not support SCO’s
statement, Dr. Kernighan's statement expressed
only his inability to derive probabilities requested
by SCO’s counsel.
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SECTION REDACTED

IBM's own experts did not consider the relevant
indicia of copying in forming their opinions. In
fact, when asked about the likelihood that the

AL
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LS00 Respors

nearly identical code was independently created
rather than copied, Brian Kernighan replied that
he didn’t know, that he had “no way to assess
that.” (Sec Ex. 22 at 3-7, 268:12-269:16.).

SECTION REDACTED

284,

5CO has not offered any evidence that
the individuals who developed the
Linux Code copied code from UNIX
Systemn V in writing the disputed files.
Nor has it offered any evidence that
they had access to System V code when
the files in question were authored.

Disputed/Unsupported

SCO disputes IBM’s assertion that SCO has not
shown evidence that the infringing Linux material
was copied from the infringed UNIX materiaj.
SCO has offered ample evidence showing that the
infringing Linux material was copied from the
infringed SVr4 material, and IBM has not even
attempted to support its assertion to the contrary.
{See Disputed Facts # 30-33, 283.).

SCO disputes IBM’s assertion that Linux
programmers did not bave access to the infringed
UNIX materiaj,

SECTION REDACTED

Disputed Fact # 283.).

Deemed Admitted: The material referred to by
SCO does not support SCO's statement. SCO
cites no evidence relating to the individuals who
developed the Linux code,
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285,

Thc cwdcncc indicates that Lmux Code
was wriften or created independently of
8CO and its alleged copyrights, and
therefore independently of the System
V Works, (Ex. 215 9§ 70-73, 90-93.)

D:sputedensupporicd

SCO disputes IBM's assertion. The evidence
shows that Linux programmers copied the
infringing Linux material from the infringed

UNIX material. (See Disputed Facts # 283-84.),

Deemed Admitted: SCO s stalement does not
refer with particularity to those portions of the
record on which S§CO relies. Additionally, SCO
cites no evidence relating to the individuals who
developed the Linux code.

286,

IBM propounded an interrogatory
asking SCO to disclose the identity of
the anthors of the allegedly infringed
files and the facts relating to their
creation. SCO did not offer any
meaningful response; it stated only that
they were created by $CO or its
predecessors in interest. (See Ex. 43 at
16-18.)

Disputed

SCO disputes that its response to the cited
interregatory was not “meaningful.” (See
Disputed Fact # 167.).

Deemed Admitted: Nothing in SCO's staterment
specifically controverts with edmissible evidence
mecting the requirements of Rule 56 the
undisputed facts that: (a) IBM propounded an
interrogatoty asking SCO to disclose the identity
of the authors of the allegedly inftinged files and
the facts relating to their creation; and {b) SCO
stated only that they were created by §CO or its
predecessors in interest.
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287. | Some of the System V Code plainky Dispuated/Unsap ported Deemed Admitted: The material referred to by

was nol created by SCO or its
predecessors or derived from their
UNEX code. (Ex. 215 9§79, 92)

SCO disputes IBM’s assertion that the infringed
UNIX material was not created by SCO or its
predecessors, The infringed UNIX material is
originat 1o AT&T, a predecessor of SCO. (See
Disputed Fact # 236.).

IBM’s cited source improperly focuses on
differences between the infringing Linux material
and the infoinged URIX material and does not
support the conchision that the similarities
between the two are not the result of copying.
(Jacobsen v. Deseret Book Co., 287 F.3d 936, 945
{10th Cir. 2002}).

Furthermore, even if [BM could show that
individual elements were not created by SCO or
its predecessors, the original selection,
coordmation, and arrangement of these pieces into
SVr4 was original expression of AT&T.

SCQ does not support SCO’s statement.
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288. | in 1994, USL, SCO’s alleged Dlsputedfl)nsupported Deemed Admitted: Nothmg in SCO s statemcnt

predecessor in interest, and Berkeley
Software Design In¢. (“BSD™), seftled a
lawsuit in which USL had alleged that
BSD’s version of UNIX violated
USL’s copyrights. (Ex. 485 at 2.)
Under the express terms of the
Settlement Agreement, certain UNIX
files alleged by SCO to be infringed,
spexifically header files strings.h,
systog.h and utmpx.h, were declared to
be copyrighted by BSD, not USL. (id.
at 8-9 (Ex. Cat 5, 14, 16).) Among the
files declared to be owned by BSD are
files that SCO claims it owns and that it
claims IBM somehow infringes

(ltems 217-18, 223, 229-30). (Ex. 43 at
{7-18; Ex. 215 (Ex. H).)

SECTION |

SCQ disputes [BMs assertion that the Seftlernent
Agreement between USL and BSD (the “BSD
Agreement”) declared that any material was
“copyrighied by BSD, not USL." The BSD
Agreement provides that USL did not “waiv(e]
any of its proprictary rights,” (See TBM Ex, 485 ai
8.).

SCO also disputes [BM's implication that the
BSD Agreement somehow allows the use of
infringed UNIX material in Linux. USL agreed
that Berkciey and others could copy certain files,
as £
USL copyright notice accompanied such files,
(IBM Ex. 485 at 8-9, Ex. F.) The BSD Agreement
expressly included a press release containing the
following: “Although it has denied the
University's claims, USL has also agreed to affix
the University’s copyright notice to cerfain files
distributed with future releases of the UNTX
system and to give credit to the University for
material derived from BSD releases which have
been Included in the UNTX System.” Linux does
not include the required copyright notices.
REDACTED ' IBM Ex. 485 a1 8-9, Ex. D at 4,
Ex. F).

specifically confroverts IBM’s facts with
admissible evidence meeting the requircments of
Rule 56. SCO’s statement regarding what
material was “copyrighted by BSD, not USL”
does not refer to any portion of the record on
which SCO relies, and the remainder of SCO’s
statement consists of irrelevant references to
restrictions placed on USL-derived material (not
BSD-derived).

218




SCO in 26 of the 29 SUS Material
iterns and 13 of the 15 Streams Material
items appeared in BSD’s product

4 4BSD-Lite” (Items 150-54, 156-57,
159-64, 183-84, 20512, 214-24, 226,
228-31). (Ex. 215 (Ex. H).) 4.4BSD-
Lite was published shortly afler the
settlement of its litigation with USL
resulting in “a new, unencumbered
version” of the previously-contested
BSD UNIX product, (Ex. 485 at 1]
(Cx.Dat1).)

SCO disputes IBM’s assertion that 4.4 BSD-Lite
was “unencumbered” in the sense that material
contained therein could be used in contravention
of the terms of the BSD Agreement, The 4.4
BSD-Lite system was not “unencumbered” in the
sense that material contained therein could be
used in contravention of the terms of the BSD
Agreement, (Seg Disputed Fact # 288.). Use of
material in Linux does not comply with the
requiremnents of the BSD Agreement. (See id).

Furthermore, IBM provides no documentation to
support its assertion that “the 29 Material items
and 13 of the 16 Streams Material items appeared
in BSD's product ‘4.4 BSD-Lite,"” which, ata
minimun, creates a material issue of fact as to
whether this is true.

To the extent that USL settled claims regarding
the 4.4BSD product, that settlement related
specifically to BSD and did not grant any rights to
use material in Linux.

iR T ERen SRR BVl =
289, Addmonal]y, lmcs of code claimed by Disputed/Unsupported Deemed Admitted: Nothmg in SCO’s statement

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. The facts stated in IBM's referenced
paragraph are fully supported by the cited
material. IBM cites Ex. H to an expert teport by
Drs. Kernighan and Davis which shows that lines
of code in 26 of the 29 SUS Material items and in
13 of the 15 Streams Material itemns appeared in
“4.4BSD-Lite”, (IBM Ex. 215 (Ex. H}.)
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290. | Products derived from BSD’s 44BSD- | Disputed/Unsupperted Deemed Admitted: Nothing in SCO’s statement
Lite product have continued to evolve specifically controverts with admissible evidence
(sce, e.g., Ex. 393), and are ousside the | SCO disputes IBM’s assertion that any material mecting the requirements of Rule 56 the
control of SCO and its alleged included in 4.4 BSD-Lite is “outside the control undisputed facts that (a) products derived from
predecessors. of SCO.” The BSD Agreement allows use of BSD’s 4.4BSD-Lite product have continued to
UNIX material only under certain conditions. evolve; and (b) SCO and its alleged predecessors
(See Disputed Fact # 288.). The use of UNIX have never publicly exerted control over these
matetial within Linux does not comply with such products,
conditions. (/).
IBM's cited source does not support IBM’s legal
conclusion that all material contained in 4.4BSD-
Lite is “outside the control of $CO and its alleged
predecessors,”
291. | A recent BSD product, FreeBSD 6.0 Disputed Deemed Admitted: Nothing in SCO’s staternent

(released in 2005) (Ex. 393), included
lines of code from all but one item
concemning the SUS Material, end all
but one of the Streams Material items
(Items 150-54, 156-64, 183-84, 205-24
226-31). (Ex. 215 (Ex. H).)

£}

SCO disputes IBM’s assertion to the extent it
implies that the presence of UNLX material in
FreeBSD 6.0 somehow grants IBM a license to
use UNIX material in Linux, The fact that a
contemporary release of BSD coniains code that
infringes SCO’s copyrights is not relevant, IBM
produces no evidence to suggest that the lines of
code included in FreeBSD 6.0 are subject to the
USL-BSD seftlement agreement ot otherwise
relevant.

specifically controverts IBMs facts with
admissible evidence meeting the requirements of
Rule 56. SCO’s statement does not refer to any
portion of the record on which SCO relies.
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292, [ SCO even alleges mfrmgement of code Disputed/immaterial Deemed Adnutted Nothmg in SCO’s s!atcment
that appeared in BSD products that pre- specifically controverts IBM’s facts with
date the creation of System V Release | SCO disputes IBM’s assertion to the extent it admissible evidence meeting the requirements of
4.2 and 4.2-ES-MP, the copyrights implics that the presence of UNIX material in Rule 56. The declaration of Dr. Cargill (SCO Ex.
alleged to be infringed by the SUS Net/2 somehow grants [BM a license to use UNTX | [ |) referenced is untimely.
Material. (Ex. 377.) Code from more | material in Linux. Whether material appeared in
than half (16 out of 29) of the items Net/2, a product created by an AT&T licensee, is
concerning the SUS Material and all irrelevant to whether use of such material in
but two of the Streams Material items | Linux infringed SCO’s copyrights. Such material
appeared in BSD net/2 {ltems 150-53, was created by AT&T, not the Net/2 develapers,
156-64, 208-12, 214, 218, 220-21, 223, | (See Ex. 22 at 198:13-20
226,228, 230-31). (Ex. 215 (Ex. H).) SECTION REDACTED
None of these files was removed from As stated above, use of material in Limsx does not
BSD products following the settlement | comply with the conditions of the BSD
of BSD’s lifigation with USL. (Ex. 215 | Agreement. (See Disputed Fact # 288.).
(Ex. H).)
293. | 8CO’s allegations of misuse with Disputed IBM acknowlexiges that SCO abandons all
regard to specification documents copyright in the material in [tems 273-78.
(ltems 273-78} lay claim o material SCO does not claim copyright in the material in
; ¢ T8,
e oymed by SCO. (e Hems 27378 SECTION REDACTED
294. ; The allegedly infringed specification Disputed IBM acknowledges that SCO abandons all

document material includes 239
segments of material relating to the X
Windows System, which SCO neither
owns nor controls. (Ex. 213 §64;

Ex. 214 (Ex. 5).)

SCO does not claim copyright in the material in
ltemns 273-78. (See Disputed Fuct # 293.).

copyright in the material in ltems 273-78.
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owned by and has its origins in work
done at M.LT. in the early 1980s. The
1985 license for X Windows (Version
10) states;

Permission to use, copy, modify and
distribute this documentation for any
purpose and without fee is hereby
granted, provided that the above
copyright notice appears in all copies
and that both that copyright notice and
this permission notice appear in
supporting documentation, and that the
name of MLLT. not be used in
advertising or publiclty pertaining to
distribution of the software without
specific, written prior permission.
M.LT. makes no representations about
the suitability of the software described
herein for any purpose. It is provided
“as i5” without express or implied
wartanty. This software is not subject
to any license of the American
Teiephone and Telegraph Company or
of the Regents of the University of
California. (Ex. 213 {64 & n.9.}

$CO does not claim copyright in the material in
ltems 273-78. (See Disputed Fact # 293.),

1 | IBMShERan L CRGEIS Reshonser - FELIDNMISRER G S
295. | The X Windows System is currently Undisputed IBM acknowledges that SCO abandons all

copyright in the material in Items 273-78,
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296. | Inthe APA between Santa Cruz and Disputed Deemed Admitted: The material referred to b
Novell, Novell sold some but not all of SCO does not support SCOrs statement. SCO’s
its UNIX sssets to Santa Cruz. (Ex. SCO disputes IBM’s assertion that Novell did not | staiement does not refer with particularity to those
2399 10.) For example, Novell sold sell all its UNEX asse(s to Santa Cruz under the portions of the record on which SCO relies.
and Santa Cruz acquired certain source | APA. (See Disputed Fact # 35.).
code and binaries to Novell’s UNIX
and UnixWare products and all
technical, design, development,
instzllation, operation, and maintenance
information concerning UNIX and
UnixWare. (Ex. 123 (Schedule 1.1(a)
at 1))
297. | However, under Schedule 1.1{(b) of the | Disputed Deemed Admitted: The material referred to by

APA, Novell retained “[a]ll copyrights
and trademarks, except for the
tradesnarks UNIX and UnixWare”,
“[a]li [platents™, and “{a]ll right, title
and interest to the SVRx Royalties, less
the 5% fee for administering the
cotlection thercof”. (Ex. 2399 10;

Ex. 123 (Schedule 1.1(b) at 2).)

Novell did not retain any copyrights to UNIX
under the APA or Amendment No. 2 thereto. (See
Disputed Facts # 35-38.).

As discussed above and in Disputed Fact # 298,
Schedule 1.1¢{b} of the APA was amended by
Amendment No. 2 to assure (to the extent that
such transfer was not alrcady clear) that
copyrights related to UNIX and UnixWare were
included in the transfer from Novell to Santa
Cruz. (Seg IBM Ex. 444),

SCO does not support SCQO’s statement. Schedule
L.1(b} of the APA lists as “Excluded Assets” the
material quoted in IBM’s paragraph. SCO’s
statement does not refer with particularity to any
portions of the record on which SCO could rely to
dispute this fact.
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certain assefs “will” be transferred.
(Ex. 123.) Neither Amendment No. 2

not the modified APA provides a date

SCO disputes IBM’s implication that Novell’s
UNIX assets were never transferred to Santa

[ | i SEEORReopomse: T TR Reply T
298. | On October 16 l996 Novcll and Santa | Disputed Deemed Admlttcd The material refcrred to by
Cruz executed Amendment No, 2 to the SCO does not support SCO’s statement,

APA. (Ex.23996.) Amendment No. | SCO disputes [BM’s legal conclusion that that

2 modifies Section V.A of “Amendment No. 2 did not transfer the

Schedule 1. 1(b) to provide that copyrights.” (Disputed Facts # 35-38. ).
Excluded Assets include: “All

copyrights and rademarks, except for The Amadia declaration referenced by IBM is
the copyrights and frademarks owned facially flawed as it clzaims that “Amendment No.
by Novell as of the date of the 2 was not intended to alter the APA’s copyright
Agreement requtired for SCO to exclusion” when Amendment No. 2 cleatly does
eXercise its rights with respect to the alter the copyright exclusion regasding copyrights
acquisition of UNTX and UnixWare “required for SCO to exercise its rights with
technologies.” (Fx. 444) Amendment | fespectio the acquisition of UNIX and UnixWare
No. 2 did not transfer the copyrights. technologies.” (TBM Ex. 163 § 17.).

(Ex. 199 nt 5-8; Ex. 163§ 17.)

299. | Neither Amendment No. 2 nor the APA | Disputed Deemed Admitted: The material referred to by
identifies “the copyrights and SCO does not support SCO’s statement. SCO's
trademarks owned by Novell as of the The transferred UNLX copyrights were identificd | statement does not refer with particularity to those
date of the Agreement required for in the APA and/or Amendment No. 2 thereio. portions of the record on which SCO relies.
8CO to exercise its rights with respect | (Sge Disputed Fact #335, 37.).
to the acquisition of UNTX and
UnixWare technologies”, (See
Ex. 123; Ex, 444; Ex. 163 1 18.)

300. | Neither Amendment No. 2 nor the Disputed Deemed Admitted: SCO’s statement does not
modified APA contains any language refer with particularity to those portions of the
conceming a grant, transfer, or IBM’s statement is simply false. (See Disputed record on which SCO relies,
assignment of copyrights. (See Fact #301.).

Ex. 123; Ex. 444;Ex. [63 9 [8))
IBM’s purported fact is a legal conclusion, not
appropriately included as a material fact, that is
addressed in Disputed Facts # 34-38, 298, 301.
301. } Section l.1(a) of the APA provides that | Disputed Deemed Admitted: Nothing in SCO’s statement

specifically controverts with admissible evidence
mecting the requirements of Rule 56 the
undisputed fact that neither the APA nor.
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for any purported transfer of Cruz, as explained below. Amnendment 2 provides a date for actoal transfer

copyrights. (Seg Ex. 123; Ex. 444}

In ful}, § 1.1(a) of the APA provides that:

SECTION REDACTED

(IBM Ex. 123 § 1.1{a)).

Section 1.7 of the APA includes subsection {¢),
which provides that;

SECTION REDACTED

(IBM Ex.at 123 § 1.7.).

To the extent that the original transfer of
copyrights to the UNIX software was unciear,
Amendment No. 2 conternplates the further action
required by § 1.7 of the APA, and in fact, takes
such action. Accordingly, Novell’s UNIX
copyrights were transferred to SCO—if not as
part of the original APA—as of the closing date

of copyrights, The portion of § 1.1(a) quoted by
8CO specifically excludes from assignment the
assels set forth in Schedule 1.1(b), which includes
the disputed copyrights.
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set forth in the APA, ab initio, or, in the
alternative, as of the execution of Amendment
No. 2. (See IBM Ex, 444; Disputed Facts # 34-
38.).
302. | In May 2002, Caldera International Undlsputed Undisputed,
Jjoined with other Linux vendors,
Conectiva, Inc., SuSE Linux AG and
Turbolinux, to form UnitedLimmx. (Ex.
221 994; Ex. 106 at 4; Ex. 348)

303, 7 Dispuicd Deemed Admitted: SCQ's statement Fails to
identify material facts of record mecting the
requirements of Rule 56, The cited evidence

‘ referred to is not based on personal knowledge
CTED SECTION REDACTED and is hearsay relating to others’ understanding.
SECTION REDA > e !
Nothing in SCO’s statement regarding whether
UNIX code was intended to be assigned
specifically controverts the fact that rights to the
UnitedLinux Linux product were assigned. The
material referred to by SCO does not support
SCO's statement.
304, 5 Undisputed Undispated.
‘ SECTION REDACTED
SECTION REDACTED
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305,

SECTION REDACTED

Disputed/Unsupported

SECTION REDACTED

]jeemed Admitted: SCO’s ;mxchcnt fails t

identify material facts of record meeting the
requirements of Rule 56, The cited evidence
referred to is not based on personal knowledge
and is hearsay relating to others’ understanding,
Nothing in SCO’s statement regarding whether
UNIX code was intended to be assigned
specifically controverts the fact that rights fo the
UnitedLinux Lipux product were assigned. The
material referred to by SCO does not support
SCO’s statement.

The facts stated in IBM's referenced paragraph
are fully supported by the cited material. SCO
does not (and cannot) cite any part of the Love
Declaration (IBM Ex. 221) or the UnitedLinux
JDC (IBM Ex. 474) that supports SCO’s
exclusion of the UnltedLinux kernel from the
assignment,
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Any “Pre-Existing Technology
Enhancements” retained by Caldera
pursuant to the above assignment do
not include any of $CO’s intellectual
property rights in the System V Code
or the Linux Code. {Ex. 221 9§ 94-102;
Ex. 474 (Ex. C) at SCO1170566-74.)

SCO does not dispute that the “Pre-Existing
Technology and Enhancements” referred to in
Exhibit C to the JDC does not include any of the
disputed material at issue.

SCO dispwtes IBM’s assertion that any
technology not referred to in Exhibit C to the JDC
was assigned to UnitedL inux. {See Disputed Facts
# 11416, 118, 305.).

med Admitted: SCO’s statement fails
identify material facts of record meeting the
requirements of Rule 36. The cited evidence
referred to is not based on personal knowledge
and is hearsay relating to others’ understanding.
Nothing in SCO’s statement regarding whether
UNIX code was intended to be assigned
specifically controverts the fact that rights to the
UnitedLinux Linux product were assigned. The
material referred to by SCO does not support
8CO’s statement.

307.

SECTION REDACTED

Undispated

Undisputed.
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Volution CDs)

+ brand command and associated
policy manager daemon
ifor_pmd and API libraries{}

« (aldera OpenLinux DocView
infrastructure for delivery of on
line documentation.

+ Software Licensing subsystem
from Caldera Open UNIX and
OpenServer operating systernsf. }
{Ex. 474 (Ex. C) at
SCOI170569-70.)

(Ex. 221 §101.)

308.

Therefore, under the terms of the JDC
that created UnitedLinux, SCO did not
Tetain ownership over any of the
materials created by UnitedLinux,
including the UnitedLinux [.0 release
that was based on the Linux 2.4 kernei
and that contained the Linux Code.
(Ex. 221 1102)

Disputed/Unsupported

SCO disputes IBM’s conclusion that SCO did not
retain ownership over UNIX material that
became part of UnitedL.inux 1.0,

The language of the UnitedLinux Joiat
Development Contract, referred to in the Love
Declaration, provides:

SECTION REDACTED

The Love Declaration merely parrots the language
of the JDC, albeit inaccurately, and is therefore
more properfy a legal question and not a factual
question: “Therefore, other than the above Pre-
Existing Technology, all of Caldera’s intellectual
property rights in the Software developed by

Deemed Admitted: SCO’s statement largely does
not refer to any portion of the record on which
SCO relies. Further, nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence mecting the requirements of
Rule 56.
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United[ inux, were assigned to UnitedLinux and
are owned by UnitedLimu.” (IBM Ex. 221 (Love
Declaration, §102)). IBM has not shown that the
infringed UNIX material was “developed by
UnitedLinux.”

There is a question of fact as to what Software
was developed by Caldera pursuent to the JDC;
that is, what material was developed by
Unitedl.inux over and above what already existed
in the Linux kemel at the time UnitedLinux began
building upon it.

Alternatively, the JDC merely provides that
“Software, developed pursuant to the JDC” “shal
be assigned.” [t docs not purport to assign the
inteliectual property in the software, nor does it
specify a date on which such transfer would or
should occur. (IBM Ex. 474 § 8.2)).
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