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resuiting patents, such as Patent No. 4,742,447
(Ex. 509}, Patent No, 4,742,450 (Ex. 510),
Patent No. 4,918,653 (Ex. 511}, and Patent No,

5,032,979 (Ex. 512).

For example, IBM publicly disclosed — in open | Seq Response to IBM Statement of Fact

and candid fashion — code, mathods and Disputed to the extent that the statement
concepts of AIX in ALX Operating Svstem: suggests that AT&T or USL knew or should

P pmming Tools and Interfaces (1989) have known about the substance of [BM’s patent
(Bx. 560). IBM also disclosed ALY methods and applications. (See Argument at 1H-1V.)

concepts in patent applications and in the

S T T
LTy =
ki,

o i i L oo L '-‘-.-'T:;-'l; &_ﬁ.;; - i
Deemed admitted: The materia! referred to by
SCO does not support SCO’s statement.

SCO’s statement falis to identify material facts
of record mesting the requirements of Ruie $6.
The declaration referred to constitutes a
supplemental expert report and was not timely
dizciosed.

92,

Mr. Wilson, his staff, and other AT&T

representatives were aware and understood that
AT&T’s licensees were exercising ownership
and control over, and disclosing, code, methods
and concepts from their flavors of UNIX,
including ATX and Dynix. Atno point did
AT&T or USL take any steps to preclude their
lconsees from doing as they wished with their
original works, (Ex. 183 9 6-7; Ex. 1911 8; Ex.
250 116-7; Ex. 271 $15-6; Ex. 276 14 6-7.)

evidence shows (and sasily permits the

12-22)

Disputed to the extent the statement suggesls
that Mr, Wilson or “his staff” had the suthority
to modify the terms of AT&T’s standard UNEX
license agreements or was the person tnder
whose vitimate dirsction AT&T llcensed its
UNIX software product, or had the authority to
walve any of AT&T"s or USL’s rights under the
UNIX Systerm license sgreements. (§ 99.)
Depending on the meaning of the term “their
original works,” disputed in that substantial

inference) that Mr. Wilson or “his staff did not
know about such disclosures. (91 63-163.) The
evidence further shows (and easily permits the
inference) that such disclosures, including as
mede under copryright pratection, were not
material breaches of the agresments. (Ex. 139

Deetned admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissibie evidence meating the requirements of
Rule 56,

The material referred to by SCO does not
support SCO's staternent.
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Based on theu-ingofts. -

the representations of AT&T representstives and
AT&T's failure to take any action to preclude
licensees from doing as they wished with their
original works, IBM and Sequent (like other
licensees) continued to develop their flavors of
UNIX. (Bx. 257 793-10; Ex. 310 at 29:8.31:5,
56:11-57:5, 62:20-63:17, 119:16-120:2, 127:15-
128:1)

the extent the statement suggests
that IBM and Sequent did not enter into a written
agreement requiring them to hold in confidence
all parts of their modifications and derivative
works based on the lcensed UNIX System V'
software product. (] 13-29, 82-86.) Disputed to
the extent that the statemant suggests that, upon
enfering into their written agreement, the parties
did not intend to exclide any previous and
subsequent omal discussion from the agreement
the partics had reached. (Y 18, 91-92.) "The
IBM Agreements and the Sequent Agreements
(collectively “the Agreements”™) set forth the
terms vnder which UNIX System V could be
used and disclosed by them and under which
they could distribute software programs *‘based
on” UNIX System V.” (IBM Statement of
Undisputed Facts 1 50.) Dlsputed to the extent
that the cited material does not support the
assertion that IBM or Sequent relied on
YAT&Ts failure to take any sction fo preclude
licensees from doing as they wished with their
original works™ jn deciding to continue to
develop their ATX and Dynix derivetive works,
(IBM Statement of Undisputed Facts 150)
Depeudingonﬂ]emcmﬁngofthewm“orighml
works," dispited to the extent that IBM and
Sequeat had compelling reasons to continue to
invest in ALX and Dynix as they did under the
terms of their UNTX System V license
agreements. (Y§ 30-62.) Disputed to the extent
the statement suggests that IBM or Sequent had
compelting business reasons to insist on the
“control” as described by IBM herein, (Y] 30-
62.)
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specifically controverts [BM’s facts with
admissible evidence meeting the requirements of
Rule 56.

The material referred to by SCO does not
support SCO's stafement.

Further, the cited material fully supports IBM's
statement.
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SECTION REDACTED

Durlng this time Sequent likewise invested
heavlly in the development and marketing of
Dynix and wrote miitions of lines of original
source code. (Ex. 257 9 10; Bx, 252 at 67:21-
68:11; 97:25-98:20, 140:12-21; Bx. 181, Ex. G;
Ex. 595 9134
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source onde,” disputed to the extent the cited
material does not ideatify what lines of code in
AlIX or Sequent were writien by developers
without exposure, reference or aCCLss, Of
experience based on such exposure, reference or
80cess, to the licensed UNIX System V software
product.

meaning of the form “original | Deemed admified: Nothing i SCO's st

BMIReply ome o

specifically controverts IBM’s facts with
admisslble evidence meeting the requirements of
Rule 56.

95,

Neither IBM nor Sequent would bave invested in
AIX and Dynix ag they did if they had belfieved
that AT&T or itz suceessors, instead of [BM and
Secquent, owned and had the right to control
IBM’s or Sequent’s original works, whether or
not they were part of a modification or derivative
work of UNIX Sysiem V, (Ex. 257 16; Bx. 295
at 27:2-25,

Disputed to the extent the statement suggests
that [BM and Sequent did not enter into a written
agreement tequiring them to hold u confidence
all parts of their modifications and derivative
wotks based on the llcensed UNIX System V
software product. (1Y 13-29, 82-86.) Disputed to
the extent that the statement suggests that, upon
eniering into their written agrecment, the partics
did not intend to exciude any previous and
subsequent oral discussion from the agreemest
the parties had reached. (Y 18, 91-92.) “The
IBM Agresments and the Sequent Agreements
(collectively “the Agreements™) set forth the
termns under which UNTX System V could be
used and disclosed by them and under which
they could distribute software programs “baged
on” UNIX System V." (IBM Statement of
Undisputed Facts § 50.) Disputed to the extent
the statement suggests that AT&T or any of its
stcesssors-in-interest claimed to own [BM's or
sequeat’s “original worls.” (9] 76-96.) Disputed
to the extent the statement suggests that IBM of
Sequent had compelling business reasons to
insist on the “control” as described by IBM
herein. (7930-62.)

Deemed admitted: Nothing in SCO's statement
specifically controverts IBM’s facts with
sdmissible evidence meeting the requirements of
Rule 56.

The material referred to by SCO does not
support SCO's statement.
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its UNIX operating sysiems available to marny
thousands of persons and entities, without
necessarily requiring that the code be kept
confidential. AT&T's view was that a large
number of UNIX-knowlesdgeable programmers
would help foster the adoption of UNTX System
V ag an industry standard within the information
technology marketplace. (Bx. 182 9 37; Ex. 281
9 33-37)
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Over the years, AT&T made the source code
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Disputed to the extent the statement suggests
that by making its source code available to
persons and entities, AT&T waived or intended
to waive any of its copyrights or other legal
rights in UNIXC *The mere fact of publishing a
copyrighted work does not give others the right
to use, copy, modify, or distribute that work»
(IBM Statement of Undisputed Facts in Support
of IBM’s Motion for Summary Judgment on Its
Claim for Copyright Infringement (IBM’s
Eighth Counterclaim) § 8.} Disputed in that the
cited material does not property support the
assertion that AT&T did not “necessarily”
require its UNTX source code to be kept
confidential. Disputed to the extent the
statement supgests that AT&T intentionally
decided not to keep its UNTX System V source
code confidential.

Deemed admitted: The material referred to by

SCO docs not support SCO's statement.

The facts stated in IBM"s referenced paragraph
are fuily supported by the cited material,

Nothing in SCO’s statement specifically
controverts [BM’s facts with admissible
evidence meeting the requirements of Rule 56.

Becauss AT&T and USL intended to distribute
the UNEX System V source code and related
Information widely, they understood that it
would be difficult to require that the code and
rolated information be kept confidential. (Ex.
182936, Ex. 189 9§ 35-36; Ex. 279§ 9; Ex. 281
125

Disputed t the extent the statement suggests
that by making its source code available to
persons and entities, AT&T walved or intended
to waive any of its copyrigbts or other legal
rights in UNIX. “The mere fact of publishing a
copyrighted work does not glve others the right
o use, copy, modify, or distribuge that work.”
(IBM Statement of Undisputed Facts in Support
of IBM’s Motion for Summary Judgmeant on Its
Claim for Copyright Infringement (IBM’s
Eighth Counterclaim) § 8.) Disputed in that
there was nothing inherent in AT&T s or USL's
UNTX licensing program that would result in the
disclosure of any confidential UNTX material,
modifications, or derivative works. (1] 78-79.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissibie evidence meeting the requirements of
Rule 56,

The material referred to by SCO does not
suppart SCO's statement,




ATR&T licensed its UNTX source code fo
universities worldwide on very favorable terms,
to encourage use by professors and siudents
alike. AT&T sought to promote the widespread
adoption of UNTX operating systems by ensuring
that UNTX System V ideas, concepts, know-
how, methods, and techniques would be widely
known and understood by fature programmers,
{Ex. 182 1§ 36-37; Ex. 281 §34.)

LT

favorable forms,” disputed to the extent the
stafement suggests that by making its soutce
code available to persons and entities, AT&T
waived or intended to waive any of ifs
copyrights or other legal rights in UNTX. “The
mere fact of publishing a copyrighted work does
not give others the right to use, copy, mod!fy, or
distribarte that work.” (IBM Statement of
Undisputed Facts in Support of IBM’s Motion
for Summary Judgment on Its Claim for
Copyright Infringement (IBM's Eighth
Counterclaim) 4 8.) Disputed in that there was
nothing mherent in AT&T's or USL's UNIX
licensing program: that would result in the
disclosure of any confidential UNIX material,
modifications, or derivative works. (1] 78-75.)

R e e Y
Depending on the meaning of the phrase “very Deemed admitted: Nothing in

specifically controverts IBM's facts with
admissible evidence mecting the requirements of
Rule 56.

The material referred to by SCO does not
support SCO’s statement.

AT&T knew that some univervitics made the
source codo available to individual students who
were not bound by confidentiality obligations,
AT&T also knew that such students often taok
coplcsofmcsowcewdewidlmemwhenﬂ:ey
graduated, AT&T's practice was not to take
action regarding such breaches of the license
agreements unless the students sought to
commerelalize the software, in which case it .
would require the students to enter into license
agreements and pay royalties. (Ex. 2814 34.)

Disputed to the extent the statement suggesis
that by making its source code available to
persons and entitics, AT&T waived or intended
to waive any of its copyrights or other legal
rights in UNDX. “The mere fact of publishing a
copytighted work does not give others the right
to use, copy, modify, or distribute that work.”
(IBM Statement of Undisputed Pacts i Support
of IBM's Motion for Summary Judgment on Its
Claim for Copyright Infringement (IBM's
Eighth Counterciaim) § 8.) Disputed in that
there was nothing inherent it AT&T's or USL's
UNTX licensing program that would result in the
disclosure of any confidential UNIX material,
modifications, or derivative works, (1§ 75-79.)

Decmed admitted: Nothing in SCO's statement |
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

The material referred to by SCO does not
support SCO's statement.
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icensing practices also
resulted in the wide availabillty of UNTX source
code. AT&T licensed the source code to
hundreds of llcensees, who in fum (with
AT&T’s permission) made it available to tens of
thousands of individuals, such as professional
software developers that AT&T knew would
become knowledgeable sbout its source code.
{Ex. 281 933)
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isputed to the extent the statement suggests
that by making its source code availshle to
persons and entities, AT&T waived or intendad
to waive any of its copyrights or other legal
rights In UNEX. “The mere fact of publishing a
copyrighted work does not give others the right
o use, copy, modify, or distribute that work.”
(IBM Statement of Undisputed Pacts in Support
of [BM's Motion for Summary Judgment on Its
Claim for Copyright Infringement (TBM's
Eighth Counterclaim) §8.) Disputed in that
there was nothing inherent in AT&T’s or USL's
UNIX licensing program that would result in the
disclosure of any confidential UNIX materiai,
modifications, or derivative works. (9§ 78-79.)

T Desmed admitted: Nothing in SCO's Stafome
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specifically confroverts IBM’s facts with
admissibie evidence mecting the requirements of
Rule 56.

The material referred to by SCO does not
support SCO’s siatement,

101,

AT&T expressly granted IBM the right 1o
disclose UNLX System V ideas, concepts, know-
how, methods, and embodied in
UNIX System V (Ex, 122 99) and then afforded
the same right to its llcensces, which AT&T
endeavored to hold to the same standard (Ex.
281 91 13-17). At approximately the same time,
AT&T “abandoned” (to use Mr, Wilson’s term)
an carly Interest in protecting the methods and
cancopts of its UNTX opersting systems. (Ex.
346 at 62:23-25, 84:8-13, §6:4-18, 264:8-265:8.)

Dispnied in that substantial evidence shows (and
casily permilts the inference) that AT&T did not
intond and it was not its policy to hold ali
liceasees to the same baslc standard, withowt
regard to the provisions of any side letters with
its licensees. (§ 89.) “The IBM Agreements and
the Sequent Agreements (collectively “the
Agreemenis”) set forth the terms under which
UNIX Syster V could be used and disclosed by
them and under which they could distribute
software programs *based on” UNIX System
V. (IBM Statement of Undisputed Facts § 50.)
Disputed in that AT&T did not grant |BM “the
right to discloge UNLX System V ideas,
concepts, knowhow, methods, and techiiques
embodled In UNTX System V.” (9] 88-89,)
Disputed i that neither AT&T or nor #s
SuCCtisoTE-in-interest ever “abandoned™ any
infent to protect the methods and concepts of its
UNIX operating systems. (] 63-96.)

Deemed admitted: Nothing in SCO's statement
specifically confroverts [BMs facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCQ does not support SCO's statement.
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In zn effort to make UNIX an “open” operating
system, meaning that customers would not be
locked in with a particular hardware veador or a
particular operating system vendor, AT&ET itself
published information concerning the interface
of the operating system. Por example, AT&T
published & Systemn V Interface Definition
(“SVID™), which provided a complete interface
specification that could even be wsed by AT&ET's
competitors to develop independently their own
UNIX-like operating systems. (Ex. 281 536
Ex. 182937)

PR

Disputed to the extent the statement suggests
that by publishing a System V Interface
Definition, AT&T waived or intended to waive
any of its copyrights or other legal rights in
UNIX. “The mere fact of publishing &
copyrighted work does not give others the right
to use, copy, modify, or distribute that work.”
(IBM Statement of Undisputed Facty in Support
of IBM"s Motion for Summary Judgment on 1ts
Claim for Copyright Infringement (IBM’s
Eighth Counterclaim) §3.) Disputed in that a
UNIX system could not be created, even in
theory, from information in the SVID alone,
(Ex. 139 1§ 36-39,)

T

admitted: The material referred fo by
SCO doss not support SCO’s statement.

Nothing in SCO’s statement specifically
controverts IBM s facts with admissible
evidence meeting the requirements of Rule 56.
The declaration referred to constitites a
supplemental expert report and was not timety
disclosed.

103,

AT&T and ity successors authorized, or at least
did not prevent, the publication of hundreds, if
not thousands, of books, artickes, internet web-
sites and other materials regarding {/NIX, many
of which provide detatled information regarding
the design and implementation of the UNIX
operating systeen, (Ex. 18] Y 58-59 & Bx, E;
Ex. 281 94 37-38; 182 9§ 37-38.)

Disputed to the extent the statement suggests
that by making its source code available o
perzons and entities, AT&T waived or intended
to waive any of its copyrights or other legal
rights in UNTX. “The mere foct of publishing a
copyrighted work does not give others the right
to use, copy, medify, or distribute that work.”
{IBM Statement of Undisputed Facts in Support
of IBM’s Motion for Summary Judgmeat on Its
Claim for Copyright Infringement (TBM’s
Bighth Counterclaim) § 8.) Depending on the
meaning of the phrase “design and
implementation,” dispuied to the extznt the
slatement suggests that such publications
disclosed the internal materials and concepts in
UNIX, which statement the cited material does
not support, and which is not correct. (Ex. 139
m2-22)

Deemed admitted: The materlal referred 10 by
SCO does not suppert SCO’s statement.

Nothing in SCO’s statement specifically
controverts IBM’s facts with admisslble
evidence mesting the requirements of Rule 56.
The declaration refetred to constitutes a
supplemental expert report and was not timely
disclosed.




Between 1985 and 1996, AT&T Capital
Corporation, then a snbsidiary of AT&T, sold
thousands of used or discontinued AT&T
computer systeras, hundreds of them from Bell
Labs, withont imposing any confidentiality
restrictions on the purchasers. Some of the
computers included UNIX System V, Release 3,
and Release 4 source code. (Ex. 1174 11 10-1¢;
Ex. 223 11 4-10; Ex. 253 14 3-5; Ex. 281 ¢ 39;
Ex. 189 132)

] Disputed

properly support the assertions. Disputed to the
extent the statement suggests that by making its
source code available to persons and entitics,
AT&T walved or Intended to waive any of ifs
copyrights or other legal rights in UNRY. “The
merc fact of publishing a copyrighted work does
not glve others the right to use, copy, modify, or
distribute that work.™ (IBM Statement of
Undisputed Facts in Support of IBM*s Motion
for Summary Judgment on Its Claim for
Copyright Infringement (IBM's Eighth
Counterclaim) § 8.)

Deeemed admitiod: The material reformed to by
SCO does not snpport SCO's statement,
Nothing in SCO's statement specifically

controverts IBRM's facts with admissible
evidence meeting the requirements of Rule 56,

105.

AT&T recognized that its gosl of promoting the
widespread adoption of UNIX System V was
inconslstent with its general desire to proserve
the confidentiality of the source code. However,
AT&T was more concernod with promoting the
widespread adoption of UNIX System V, and
collecting the agsociated royaltics, than it was
with protecting the coafidentlality of its source
code, (Ex. 281 §35; Ex. 190 125)

Disputed to the extent the statcment suggests
that by making its source code available to
persons and entities, AT&T waived or intended
to waive any of its copyrights or other legat
rights in UNDC “The meee fact of publishing 2
copyrighted work does not give others the right
to use, copy, modify, or digtribute that work,”
(IBM Statement of Undisputed Facts in Support
of IBM's Motion for Sumtnary Judgment on Its
Claim for Cogyright Infringement (IBM's
Eighth Counterclaim) 4 8.) Disputed in that
there was nothing inkerent in AT&T's or USL's
UNIX licensing program that would result in the
disclosure of any confidential UNTX material,
modifications, or derivafive works, (1 78-75.)

Decmed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence mesting the requirements of
Rule 56.

The material referred to by SCO does not
support SCO's gtaternant.
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The code, methods, and concepts of UNIX
System V are available without restriction to the
general public within the meaning of 7.06(a), as
the provision was intended by AT&T. (Ex. 181
Ti38-59 &£ Ex. E; Ex. 122 914; Bx. 125 § 2 Ex.
207 91 11-13; Ex, 281 ¥4 33-39; Ex. 219.)

Disputed to the extent the statement suggests

that by making its source code available to
persons and entities, AT&T waived or intended
to waive any of its copyrights or other legal
rights in UNTX. *The mere fact of publishing a
copyrighted wark does not give others the right
to use, copy, modify, or distribage that work.”
{IBM Statement of Undisputed Facts in Support
of IBM’s Motlon for Summary Judgment on Its
Clalm for Copyright Infringement (IBM’s
Eighth Counterclaim) 18.) Disputed in that
there was nothing Inherent in AT&T"s or USL’s
UNIX llcensing program that would result in the
disclosure of any confidential UNTX material,
modifications, or derfvative works, (1§ 78-79.)
Disputed to the extent the statcment deaws a
legal conchusion, Dispited in that the code,
methods, and concepts of UNTX System V are
not availsble without restriction to the general
public. (Ex. 139 7§ 23-26.)
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itted: Nothing In SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. The declaration referred to constitutes
a supplemental expert report and was not timely
disclosed.

The material refetred to by SCO does not
support SCQ’s statement.

107,

In 1991, an undergraduate studexit af the
Universlty of Helsinki, named Lim Torvalds,
set out to create a new, free operating system,
which later became known a3 “Linux®. (Ex, 272
13, Ex. 398 at 1-5))

Disputed. SCO disputes IBM’s assertion that
Linux Torvaids set out to create & “new”
operating system. Rather, Mr_ Torvalds based
Linux on the Minix operating system, which he
describes as a “Unix variant,” Linux Torvalds &
David Diamond, Just for Fun: The Story of an
Accidental Revolutionary 61 {2001) (Ex. 169 at
61.). Mr. Torvalds then wsed the manuals for the
Sun Microzystems version of Linix for his early
development of the operating system: *That's
how carly development was done. | was reading
the standards from either the Sun OS [Operating
System] manual or various books, just picking
off system calls one by one and frying to make
something thaf worked,” (Id at 82.)

Deemed admitted: Nothing in SCO’s statemert
specifically controverts IBM’s facts with
admlssible evidence mesting the requirements of
Rule 56.

SCO’s responsc docs not create 2 genine issue
of fact in that the facts in the referenced
paragraph are background and no point
pwiportedly controverted is material to IBM’s
motlon,
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developers, including developers at SCO,
contributed to the further development of Linux.
(ee Ex. 54 45; Ex. 364 (identifying SCO
contributions to Linux); Ex. 105 st 15, 22,26;
Ex. 1949 5)

a5, e X ] ’ 3 .- : &5}%@;:&? ] LT, l. v"rt‘\):;f‘r .
108, orvalds began developing the oore of the Disputed. SCO disputes that Mr, Torvalds Deemed admitted: Nothing in SCO’s statement
operating system, known as the “kemel”, and “developed” much of the Linux material, specifically controverts IBM’s facts with
seme months later posted news of his project to | bacause such “development™ consisted of admissibie evidence meeting the requirements of
Internet newsgroups, inviting volunteers to assist appropriating material from Minix and other Rule 56,
him in his efforts. (Bx. 398 at 1-5; Ex. 272 Y4) | UNIX-like operating systems, at least ag (o the
. material in dispute in this case and as described | SCO’s response does not create a genuine issuc
In 5CO’s expert Dr. Thomas A Carglll’s expert | of fact in that the fects In the referenced
reports. See Disputed Facts #1, 283-85; (Cargill | paragraph are background and no point
[ Ex. 274; Cargill 11 Ex. 275; Cargifl [ Ex. purportedly controverted is material to IBM’s
276.). motion.
105, | With the Internet providing for a distributed Dlsputed. SCO disputes that Mr. Torvalds and/or | Deemed admitted: The material referred to by
collaboration, other programmers jolned to other Limm contributors “created” much of the SCO does not support SCO's siatement.
create code making up the kernel. (Ex. 398 at 1- | material in Linux, as opposed to copying such
5, Ex.272%5.) Torvalds directed the material from pre-existing sources, to the extent | SCO's response does not create a genuine issue
collsboration to a verslon 1.0 release of the Linux versions contain the material in disputc in | of fact in that the facts in the referenced
Limix kemnel in 1994 and has continued to this case as described in SC0's expert Dy paragraph are background and no point
maintain the kemel devetopment since. (Ex 398 | Thomas A. Cargill’s expert reports. (See purportedly controverted is material to IBM's
at 1-5; Ex, 2724 5.) Disputed Facts Nos. 1-2, 283-85 to SCO's motion.
Memorandum in Opposition to IBM's Motion
for Summary Judgment on lts Tenth
Counterclaim (Nov. 11, 2006).)
110. | In the years that followed, thousands of Dispated in part and undisputed in part. It is Deetmed admitted: Nothlng in SCO’s statement

undisputed that developers at SCO have
confributed to the development of Lintx-
related products. However, neither Sante Cruz,
Caldera International, nor SCO have
contribngted of Infended to contribute any of the
taterial af issus in this litigation to Linux. (Ex.
269 T19-14;Ex. 233 914, 6, 13; Ex. 11 1 17;
Ex 6% 11.) BM’s sources do not support the
assertion that SCO, or any other entity that
heid copyrights to UNIX, contributed to Linux,
Neither Calders, Inc. nor Caldera Systems, Inc.
(“Caldera Systems™) held any copyrights to
UNIX prior to the 2001 merger that cioated
Caldera International, (Ex. 269 9; Disputed
Facts Nos. 9, 34-37, 104 to SCO's
Memorandum in Opposition to IBM’s Motion
for Summary Judgment on Its Tenth

specifically controverts IBM’s facts with
admissible evidence meeting the requirernents of
Rule 56, Further, the material referred to by
SCO does not support SCO's statement.

SCO’s response does not create 1 genulne lssue
of fact in that the facts in the referenced
paragraph are background and no point
purportedly controverted is material to IBM's
motion.

The facts stated In IBM’s referenced paragraph
are fully supported by the cited material,
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Countarclaim (Nov. 11, 2006).).
IBM Ex. §(SC0’s Answer to IBM’s Second
Amended Counterclalms) § 45: The cited .
source does not support the assertion that SCO
“contributed to the further development of
Linux.” Rather, the cited source supports the
asseetion that [BM contributed source code to
Linux, and denjeg gil other aflezations, including
allegations that SCO distributed IBM’s
oontributions under the GNU General Public
License (“GPL™).

1BM Ex. 105 (Caldera Systems, Inc.’s
October 2000 Form 10-K/A) at 18, 22, 26: The
cited source refers 1o Caldera Systems, Inc.
(“Caldera Systems™), which did not own any
oopyrights in UNTX. (Disputed Facts Nos. 9, 34~
37, 104 to SCO’s Memorandum in Opposition to
IBM’s Motion for Sutnmary Judgment on Hs
Tenth Counterclaim (Nov. 11, 2006).) The cited
source shows that Caldera Systems sought to
deliver Limmx-relsted products (p. 15), woyld be
forced to contribute to the development of Linux
if independent third-partics ceased such
development (p. 22), and competed with Linux
providers (p. 26). The source does not mention
SCO snd does not support the asgertion that
either SCO or Caldera Systems contributed
source £ode (o the Limix kernel or any non-
proprictary, Linux-related software. Rather, the
source siresses that “most of the components of
{Caldera Systems’} software offerings are
developed by independent parties” (p, 26).

IBM Ex. 364 (SCO wehsite): The cited source
shows only vague support for limited
contribution by SCO to elements of Limux that
do not constitute part of the infringing Linux
material. The cited source does not specify a
time frame for the asserted actions.
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Linux is an “open source” program, which
means, among other things, that its source code
is publicly avaliable, royalty-free, and users have
the frecdom to run, copy, distribute, study, adapt,
and improve the software. (Ex. 5922; Ex. 272 b
6,Bx. 22097, Bx. 64 §8))

-{ Unix ileensee — Sun Microsystems. (Disp

\; Wy

Disputed in part and undisputed in part. SCO
disputes that Limx is an “open source™ program,
because it contains inaterial that has not been
properly licensed by the owner(s) of the
copyright in such material, In particular, neither
SCO nor any other UNIX copyright bolder
properiy released the copyrighted, disputed
UNIX matorial at issue in this case under the
GPL. Neither AT&T, Unix Systems
Laborateries (“USL”), Novell, Inc. (“Noveli™),
Santa Cruz, Caldera International, or SCO have
placed & notice on or In any products indicating
that they grant the rights “to run, copy,
distriburte, study, adapt and improve” the
Infringing UNIX material in Linux without
royalties, under the terms of the GPL or any
other “open source” license, nor did they ever
intend to grant such rights. (Ex. i1; Ex. 233 114,
6, 13, Ex. 269 9§ 9-14; Ex. 6 $1 11, 14
Piacement of such a notice by the copyright
holder in the UNIX material is a prerequisite to
granting such rights in the UNTX material under
the GPL. (IBM Ex. 128 § 0.) IBM has gt forth
1o evidence that any UNTX copyright holder
contriburted the infringing Linux material
Linux or placed an appropriate GPL notice on
Linux, or that other Linux contributors actyaily
owned the copyright in the material they
contributed. For Instance, Mr. Torvalds admits
to having incorporated system calls taken from a
) uted
Fact No. 2 to Yet, IBM has put forth no evidence
showing that Sun granted rights to use such
material in Linux. Furthermore, whether SCO or
any other UNIX copyright hokder has granted
such rightz, to whom such rights were granted,
what conditions were imposed on such rights,
and whether use of the infringing Linux materia)

MRS RERIY T e o

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
800 does not support SC0’s statement,

SCO’s response does not create a genuine issue
of fect in that the facts in the referenced
paragraph are background and no point
purportedly controverted is material to IBM’s
motion.

The facts stated in IBM’s referenced paragraph
are fully supported by the clted material,
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complies with such conditions, are all disp
legal conclusions, not “Disputed Facts.”
IBM Ex. 5 (SCO’s Answer to IBM’s Sccond
Amended Counterclalms) 9 22: The cited
source does not support the assertion that such
rights have bean granted in af! of Linux, and
does not specify any particular portion of Linux
in which such rights have been granted.

1BM Ex. 272 (Declaration of Linux Torvaids)
¥ 6; Bx. 221 (Declaration of Ransom Leve) §
7: The cited sources constitute legal conclusions
asserted without any supporting factual basis.

L R El v in o g-‘;:*g@jﬂ:*r_r;w [EN
S Y ASNRE 3 SR T TR YT

112.

Linux not onfy adheres to open standards, but
8ls0 is built and maintained by a worldwide
group of enginears who share the cosnmon goal
of making open systems and open source
ubiquitous. (Ex. 106 at 3; Ex, 272 7; Ex. 221 1
8.} Anyone can freely download Linux and
many Linux applications and modify and re-
distribute them with few restrictions. (Bx. 107 at
S5 EX.27298;Ex.22199)

Disputed in that the cited material Is
inadmissible to support the assertion that a
worldwide group of engineers who build and
maintain Linux share the common goal of
making open systems and Open source
ubiquitous.

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidenoe mecting the requirements of
Rule 56.

The facts stated in [BM's referenced paragraph
are fuily supported by the cited material

SCO’s response does not create & genuine issue
of fact in that the facts in the referenced
paragraph are background and no point
purportedly controverted is material to IBM's
motion,

i13.

The Limex kemnei is distributed nnder the GINU
General Public License (“GPL™). The GPL
provides that a person receiving code under the
GPL “may copy and distribute verbatim coples
of the Program’s source code™ and “modify
[their] copy or copies of the or any
portion of it". (Ex. 27219, Ex. 128 §§ 1,2; Ex.
107 at 24; Ex. 221 §10.) The GPL also provides
that a person receiving code under the GPL
receives “a license from the originial Ticensor to
copy, distribute or modify the Program”. (Ex.
12886.)

Disputed to the extent the statement suggests
that the foregoing provisions of Linux are

the anly ones relevant to the terms under which
the Linux kernel is distributed.

Deemed admitted: Nothing in SCO’s statorment
specifically controverts |BM s facts with
admissible evidence meeting the requirements of
Rule 56.
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At approximately the same time Mr, Torvalds
began the development of Linux, Novell
acquired (in 1991) an intecest in USL, which
held all of AT&T's UNIX-related assets,
Including AT&T's UNIX liensing agreements
and copyrights. {Ex. 5§ 10; Ex. 182%8) In
1993, Novell acquired all of the UNIX assets
held by USL. (Ex.2409.)

" Ditputed in

tht IBM Exhibit 240 cpnstitises, in nelevant
paet, madmissible evidence, The declaranl is Joseph 4.
LaSaln, J1, “on behalf of Novell, Inc.” {IBM Bx. 240.) M,
EaSaia identifies himself a2 “Sentor Vice Pregideat and
GcwdemsduNovcll.Inc.”Mﬂmghnmmioaedm
medcduujon,w.L&lawhhmbyNovdllnml.
ret ALY o Yyed I COHTIORN ‘l.l‘. HaFS I.'II'
EaSals makes 50 aseertion that fe hag knowledgs of
Any matier conained in the declaration. To the condrary, hw
wﬂmundﬁchmionh“bamdonmveﬂ‘stnmdedgo
mdmd«:mﬂhzofthcmmudoscﬁbodhu:h,“mﬁﬁm
he is Authorized o submit the deciarion *on bebalf of
Novall.” (TBM Bx. 240 ¥ 4.) Pederal Role of Civil Procedure
56(0) staies that afficiavits in support of surmary judgment
motions are required 1o “be mads on personal inowledge. ™
Only in paragraphs 36-36 of the declamtion doss M, LaSalx
mmm.:ebwndonhiquwwmmedae.
Whomﬂndoﬁciuwbiinantfﬁdavitmhhinmoaib}efw
h&mwmm‘midﬂmilmmnmcdm
pereonal knowledge and which must be rejected a3 being
conjecture of belief,” the Court should disregard the entirs
affidavit. 1 b 859 P. Supp. 458,
460-61 (D. Kan, 1934). Those siatoments
OCTINRTEnCEd prioy 0 Mr. EaSada’s joming Novell in 2001
were ¢learly Rot made upot: pertornl knowledge, constitns
inldn'miblnbaruy.ndstnuﬁdbeﬁsmthdbyﬂ\e
Court. 247 F.3d 303, 316
{19t Cir. 2001 ) (whete record made clear that cwents by
Mnmmndprhrlonffm‘shiing.mdmm
these events “aunnol property be cotetidered™),
Additionlly.wtheadxuthccrﬁ:edmhmmmh
relay Novell's “understending™ of mattert, i sbould be
Wummmmms«c). Ser
Makck, 853 F. Supp. at 460 (“1) is tha plaimtefs personal
knowledge and oot his bebiefs, opinions, ammors of
specdujon,u\umndmhslblcﬁwuﬂﬂnpmpwmbjwt
of any affidavk."); socoid Ricks v, Xorok Corp,, $77 F.
Supp. 1468, 1470 0] (D. Kan, 1995), Specifically,
W?.Ilis,md%ofﬂudwlmmnyon
theit facs Novell’s “understanding™ of the significance of
cveiis and ace therefore inappropriate svidence in Fapport of
N suninary odgment molion, in addition (o the fact thal the
Fadoral Rudes of Civil Procedure do pot permit M, LaSala 1o
declare anything “on behalf of” Novedl,

3

ol

Deemed admitied: The facts stated in IBM's
referenced paragraph are fully supported by the
cited material. Mr. LaSala’s dectaration is
proper since it is based upon the personal
knowledge of Novell, Inc., a kegal person, on
whose behalf he is authorized to speak regarding
the matters in the declaration.

Nothing in SCO’s statement specificatly
coniroverts IBM’s facts with admissible
evidence meeting the requirements of Rule 56.




AT Rl #ring -
As an owner of AT&T's UNIX assets, Novell
assumed AT&T's rights and obligations under
Its UNTX licenses, including AT&T*s UNIX
licensing agreements with TBM and Sequent.
Llke AT&T and USL before it, Novel] managed
UNIX licensing agreements by, among other
things, interpreting, explaining, and enforcing
their terms. (Ex. 240 110)

B ERE T T
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Dispnted in that IBM Exhlbit 240 consti L i
relevant part, insdmissible evidence.

(Seg response to IBM Paragraph 114}

: The
referenced paragraph are fully supported by the
cited material. Mr. LaSala’s declaration is
proper since It is based upen the personal
knowledge of Novell, Inc., # legal person, on
whose behalf he is anthorized to speak regarding
the matters In the declaration,

Nothing in SCO's statement specifically
controverts IBM s facts with admissible
evidence meeting the requirements of Rule 56,

118,

In acquiring AT&T's rights to the Agreements,
Novell understood them to place restrictions on
the extent to which AT&T s licensees could use
UNIX System V., Novell did not understand the
UNIX licenses to confer on ATET or Novell {as
AT&T’'s suecessor} any rights to the code,
methods or concepts of AT&T's and Novell's
llcensees — whether or not the licensees’ code,
methods or concepts were or hiad been part of a
modification or derivative work of AT&T"s
UNIX software product. (Ex. 240 94 | 123}

Disputed in that there is substantial evidence
demonstrating (and easlly permitting the
Inference} that the members of Novell's UNIX
licensing group understood the UNTX licenses to
require the licensees to keep confidential all
parts of their modifications and darivative works
based on the licensed UNIX System V software
product. (91 63-96.) Disputed in that IBM
Exhibit 240 constitutes, in relevant part,
inadmissible evidence, {S¢o response to |1BM
Paragraph 114.)

Deemed admitted: Nothing In SCO’s statement
specifically controverts IBMs facts with
edmissible evidence mesting the requirements of
Rule 56, Further, the material referred to by
SCO does not support SCO’s statement,

The facts stated in 1BM’s referenced paragraph
are fully supported by the cited material, Mr,
LaSata’s declaration Is proper since it is based
upon the personal knowledge of Novell, Inc., a
legal person, on whose behalf he is authorized to

17.

Novell understood that UNTX llcensees could do
as they wished with any non-UNLX portions of
their modifications and derivative works of the
UNIX software product. That is how Novell
understood its own UNIX license with AT&T,
ATET made It cissr to Novell, and Novell to
AT&T, thet Novell, as an AT&T Hoensee, could
doasitwislwdwiﬂ\iuownoode;meﬂiods,and
concepts. AT&T stated that it asserted no rights
to Novell matedal, even If inclnded In a
modification or derivative work of UNIX

software. (Ex. 240 74 11-23.)

Disputed in that there is substantial evidence
demonstrating (and easily permitting the
inference) that AT&T and Novell understood the
UNIX licenses to require the licensees to keep
confidential all partz of their modifications and
derivative works based on the licensed UNIX
System V softwaes product, and that neither
AT&T nor Novell suggested otherwise to each
other. (1§ 63-96.) Disputed in that IBM Exhibit
240 constiutes, in refevant part, inadmissible
evidence. (Sep response to [BM Paragraph 114.)

speak regarding the matters in the declaration.
Deemed admitted: Nothing in SCO's statement
specifically controverts TBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO's statement.

The fants stated in IBM's referenced paragraph
are fuliy supported by the cited material. Mr,
LaSala’s declaration is proper since it is based
upon the personal knowledge of Novel], Inc., a
legal person, on whaose behalf he Is authorized to
speak regarding the matters in the declaration.
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et AL g sl o1 i T
Novell shared its view of its licenses with its
new (and AT&T's former) licsnsees, with whom
Novell (like AT&T) had frequent dealings. Like
ATE&T, Novell intendsd for its licensess to rely
on its statements and assurances about what
licensees could do and not do with their original
works. (Ex. 183 9§ 5-6; Bx. 240 7§ 11-23.)

. i T
Disputed in that there is substantial evidence
demonstrating (and easily permitting the
inference) that AT&T and Novell understood the
UNIX llcenses to require the licensees to keep
confidential all parts of their modifications and
derivative works based on the licensed UNIX
System V software product, and that neither
AT&T nor Novell suggested otherwise to each
other. (1§ 63-96.) Disputed in that [ike the
AT&T licenses, Novell’s own UNIX System V
license agreements state expressly that Novell
and les licensees intended to exclude any
previous or subsequent dlscussions from the
agreement the parties had reached. (1§ 18, 91-
92.) Disputed to the extent the statement
suggests that licensees did not enter into
agreements requiring them to hold in confidence
all parts of their modlfications and derivative
works based on the licensed UNIX System V
software product. (11 13-29, 82-86.) Disputed
to the extent that the steterent suggests that,
upon entering into their written agreement, the
licensees did not intend to exclude any previous
and subsequent oral discussion from the
agreemnent the parties had reached. (9§ 18, 91-
92.) “The IBM Agreements and the Sequent
Agreements (collectively “the Agresments™) sat
forth the terms under which UNIX System V
could be used and disclosed by them and under
which they could distribute software programs
“based on" UNIX System V.” (IBM Statement
of Undlisputed Facts § 50.)Disputed in that I[BM
Exhibit 240 constitutes, in relevant part,
inadmissible evidence. (See response to IBM
Paragragh 114.)
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Deerned admitted: Nothing in SCO's statement
specifically controverts IBM's fagls with
admissible evidence meeting the requirements of
Rule 56. Fusther, the material referred to by
SCO does not support SCO's statement,

The facts stated in IBM's referenced paragraph
are fully supported by the cited material. Mr.
LaSala's declaration is proper since it Is based
upon the personal knowledge of Novell, Inc., a
legal person, on whose behalf he is authorized o
speak regarding the matfers in the declaration,




Novell ropresentatives made clear to Noveii
licensees, Including 1BM and Sequent, that
Novell asserted no rights to the licensees® code,
methods and concepts and that they could do
with them a5 they wished, whether or not they
were included in modifications or derivative
works of UNIX software products. To the extent
Noveli cver had any right to its Hetnsees’ code,
methods, and concepts, Navell relinquished it,
(Ex, 240 9% 11-23))

13

Disputed in that substantial evidence
casily permits the inferance) that Noveli heid no
such understanding of the licenses and had no
such communications with llcensees regarding
rights of disclosure. (1§ 63-96.) Disputed to the
extent the statement snggests that Novell
represented that UNIX System V licensees could
do as they wished with “the licensees’ code,
methods and concepts” without regard to
whether such material was incladed in the
licensees’ modifications or derivative works
based on the jicensed UNIX System V software
product. (¥ 63-96.) Disputed to the extent the
statement suggests thet licensees did not enter
into agreements requiring them to hold in
confidence all parts of their modifications and
derivative works based on the licensed UNIX
Systetn V software product. (7§ 13-29, 82-86.)
Disputed to the extent that the statement
suggests that, upon entering Into their written
agreement, the licensees did not intend to
exclude any previous and subsequent ogal
discugsion from the agreetnent the parties had
reached. (1Y 18, 91-92.) “The IBM Agreements
and the Sequent Agreements (collectively “the
Agrocments”) set forth the terms under which
UNIX System V could be used and disclosed by
them and under which they could distribute
software programs “based on” UNIX System V.”
(IBM Statement of Undisputed Facts § 50.)
Disputed to the extent the statement call for a
legal conclusion. Disputed in that IBM Exhibit
240 constitutes, in reievant part, inadmissible
evidence. (See response to IBM Paragraph 114.)

L 2.
shows (and
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Deemed admitied: Nothing In SCO's statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statement.

The facts stated in IBM's referenced paragraph
are fully supported by the cited material. Mr.
LaSala’s declaration Is proper since it is based
upon the persenal knowledge of Novel], inc., a
legal person, on whose behaif he is authorizad to
speak regarding the matters in the declaration,
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Just ag they had before Novell acquired UsL,
IBM, Sequent and other UNIX licensees
exercised ownership and control over their
original works, despite the fact thaf those works
were (o7 had been) part of & modification and
derivative work of UNIX System:V or were {or
bad been) associated in some respect with UNIX
System V, such as by publicly disclosing them,
€Ex. 561; Ex. 562; Ex. 563; Ex. 567; Bx. 568;
Ex. 569: Ex. 571.)

. ; -, 3 e :'}-‘.'A 3 .
Deemed admitted; Nothing in SCO’s statement

specifically controverts IBM’s facts with
admissible evidence meeting the requirsments of
Rute 56. The declaration referred to constitutes
a supplemental expert report and was not timely
disclosed. Further, the material referred to by
SCO does not support SCO’s statement.

the code, methods, and concepts of thelr flavors
of UNDL For example, Sun Microsystems, Ing.
{“Sun”) disclosad source code from Solaris, its
UNIX fiavor, in Solaris Porting Guids: (1995)
(Bx. 561 8 228), and Solaris Multithyeaded

X. 562),

121, | Put differently, Novell’s UNIX licensses ¢ Response to IBM Statement of Fact No. 90, | Desmed admitted: Nothing in SCO’s statement
publicly disclosed code, methods, and concepts specifically controverts IBM’s facts with
from their flavors of UNIX after Novell acquired admissible evidence meeting the requiremients of
AT&T's UNIX assets. (Ex. 561; Ex. 562; Ex. Rule 56, The declaration referred to constitutes
563; Ex. 567; Ex, 568; Ex. 569; Ex. 571) a supplemental cxpert repart and was not timely

disclosed. Further, the materia! referred to by
SCO does not support SCO's statement.
122. | For example, IBM published The Advanced See Response o IRM Staternent of Fact No, 90, | Deered admitted: Nothing in SCO’s statement
which Disputed to the extent that the statement specifically coatroverts IBM's facts with

contained source code, methods sod ooncepts suggests that AT&T or USL knew or should admisslble evidence mecting the requirements of
from AIX (Ex. 493), and disclosed AIX methods | have known about the substance of IBM’s patent | Rule 56, The declaration referred to constitutes
and concepts in patent applications and issued applications. (Seg Argument, Part V) a supplemental expert report and was not timely
patents Including Patent No. 5,202,97] disclosed. Further, the material referred to by
(EX, 567}, Patent No. 5,175,852 (Ex. 495), SCO does not support SCO’s statement.
Patent No. 5,421,011 (Ex. 496), and Patent No,
5,428,771 (Ex. 497). Likewise, Sequent
disclosed methods and concepts in patent
applications and issucd patents including Patent
No. 5,442,758 (Ex. 498), and Patent N,
5,185,861 (Ex. 499).

123. | IBM and Sequent were not alone in disclosing . | See Response to IBM Statement of Fact No. 90. | Deemed sdmitied: Nothing in SCO’s statement

specifically controverts [BM?s facts with
admissible evidence mecting the requirements of
Rule 56, The declaration referred to constifutes
a supplemental expert report and was not timely
disclosed. Further, the materiaf referred to by
SCO does not support SCO’s stafement.
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124,

| Like AT&T and USL before it, Novell vees

aware and understood that its licensees were
exercising their full rights of ownershlp and
disclosing the code, methods and concepts of
their flavors of UNIX. (Ex. 183 14 6-7; Ex. 250
1967, Ex. 271 1% 5-6; Ex. 276 1§6-7.) Yet,
Novell took na steps to stop its licensess from
doing as they wished with their original works,
(Ex. 183 9§ 6-7; Ex. 250 9§ 6-7; Ex. 271 1§ 5-6;
Ex. 276 116-7.)

A T 5 r:;?;:?- T R

Disputed in that substantial evidence shows (and
eusily permits the inference) that Novell
representatives did not actually know sbout such
disclosures. (f 96.) The evidence further

shows (and sasily permits the inference) that
such disclosures, Including as made under
copyright protection, were not material breaches
of the agreements. (Ex. 139 §§ 2-22)

T T
T T
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Deamed admitted: Nothing in $CO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. The declaration referred to constitutes
a supplemental expert report and was not timely
disclosed. Further, the material referred to by
8CO does not support SCO’s statement.
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Based on ing

the statements of Novell représentatives and
Novell’s failure 1o take any sction to preclude
licensess from doing as they wished with their
original works, IBM continued to develop its
flavor of UNIX. Simlarly, Sequent, having
received no indication of a different
interpretation of the Agreements from Novell,
continued to develop its own Dynix operating
system. (Ex. 257 9§ 3-5; Ex. 252 at 67:21-
68:11; 97:25-98:20, 140:12-21; Bx., 596 T 2-4.)

the Agreements,

Bisputed statement suggests
that IBM and Sequent did not enter into a written
agreement requiring them to hold in confidence
all parts of their modifications and derivative
works based on the licensed UNIX System V
software product. (1§ 13-29, 82-86.) Disputed to
the extent that the statement suggests that, upon
entering into thelr written agreement, the parties
did not intend to exchude any previous and
subsequent oral discussion from the agreement
the partics had reached, (9§ 18, 91-92.) “The
1BM Agreements and the Sequent Agresments
(collectively “the Agreements™) set forth the
terms under which UNEX System V could be
used and disclosed by them and under which
they could distribute software programs “based
on” UNIX System V. (1AM Statement of
Undisputed Facts 1 50.) Dispoted to the extent
that the cited material does not support the
assertion that [BM or Sequent relicd on
“Novell’s fadlure to take any action to preclude
licensees from doing as they wished with their
original works” in deciding to continue to
develop their ALK and Dynix derivative works.
Disputed to the exient the statement suggests
that, absent an “indication of & differemt
interpretation of the Agreements,” [BM and
Sequent would not have continued to develop
ALX and Soquent a5 they did. (] 30-62.)
Disputed to the extent the statement suggests
that IBM knew the terms and conditions of any
other UNIX Hoensee's license arrangement. (Ex.
333923, Ex. 355123

: s L\
Deemed admitted:

: i e ST
Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence mecting the roquirements of
Rule 56. Further, the material referred to by

$C0O does not support SCO’s statement.

The facts stated in 1BM’s referenced paragraph
are fully supported by the cited materiaj.




126.

SECTION REDACTED
Sequent likewise invested tens of millioas of
dollers in the development and marketing of
Dynix and wrote millions of lines of original
source code. (Ex. 2579 10; Ex, 252 at 67:21-
68:11; 97:25-98:20, 140:12-21; Ex, 181, Ex. G;
Ex. 596 1§ 3-4.)

T
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Depending on the meaning of the term “original
source code,” dispated to the extent the cited
material does not identify what lines of code in
AIX or Sequent were written by deveiopers
without reference or access, or expetience based
on such refersnce or access, to the licensed
UNIX System V software product.
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Deemed admitied: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

127.

Neither IBM nor Sequent would have continucd
to invest in AIX and Dynix as they did if they
had belleved that Novell {insteed of IBM and
Sequent) owned and had the right to control their
original works, whether or not they were
included in 2 modlfication or derivative work of
UNIX System V. (Ex. 257 96; Ex. 295 at 27:2-
25).)

Disputed to the extent the stateinent suggests
that IBM and Sequent did not enter into & written
agreement requiring them to hold In confidence
all parts of their modifications and derivative
works based on the llcansed UNIX System V
software product. (§ 13-29, $2-86.) Disputed to
the extent that the statement suggests that, upon
entering into their written agreement, the pastics
did not intend to exclude any previous and
subsequent oral discussion from the

the parties had reached. (] 18, 91-92.) “The
IBM Agreements and the Sequent Agreements
{collectively “the Agreements™) sef forth the
terms under which UNIX System V could be
used and disclosed by them and under which
they could distribute software programs “based
on” UNIX System V.” (IBM Statement of
Undisputed Racts § 50.) Disputed to the extent
the statement suggests that AT&T or ay of its
successors-in-intecest clalmed to own IBM’s or
sequent’s “original works.” (1Y 76-56.)
Disputed In that IBM and Sequent had
compelling reasons to continue to invest in ALX
and Dynix a5 they did under the terms of their

UNIX System V license agreements, (1Y 30-62)

Deemed admitted: Nothing in SCO’s statement
specifically controverts 1BMs facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SO0 does not support SCO's statemnent,
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After Novell announced the termination of a
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Deemed admitted: Nothing m

His

Disputed past. Caldera, SCO’s statement
project related to Linux, members of Project Inc. is not a “predecessor” of SCO to the extent | specifically controverts IBM’s facts with
Corsair (as it was known) left Novell to form that term could be construed ag making the past | admisslble evidence mecting the requirements of
Calders, Inc, {“Caldera), a predecessor of SCO, | actions of Caldera, Inc. attributabie to SCO or Rule 56. Further, the material referred to by
in 1994. (Ex. 107; Ex. 440; Ex. 193 16, Ex. 221 | indicating that Caldera, Inc. could grant others SCO does not support SCO*s statement.
11s6) rights to use the infringed SVr4 material. (See

Disputed Fact No. 4 to 1BM?s Motion for SCO’s response does not create a genuine issue

Summary Judgment on Its Tenth Counterclaim.) | of fact in that the facts in the referenced

parngraph are background and no point
purportedly controverted is material to 1BM’s
motion.

129. 1 Caldera was formed to develop and market Disputed in part and undisputed in part. SCO Deemed admifted: Nothing in SCO’s staterrent

soﬁwarebasedonttwunuxopemﬁngsysm
and to provide related servioes enabling the
development, deployiment, and management of
Linux-specialized servers. {(Bx. 221917
Ex.107at6,31; Ex. 1934 7, 242 16)) In fact,
Caldera was the first company to invest heavity
in the establishment of Linux as an acceptable
business solution. (Ex. 221 § 18; Ex. 441)

disputes 1BM’s impllcation that the actions of
Caldera, Inc. or Caldera Systems prior to May
2001 are attributable to SCO, or that Caldera,
Tnc. or Caldera Systens had the power to grant
or release rights in the infringed $Vrd material,
The actions of Caldera, Inc. and Caldera
Systems prior to May 2001 are not attributable to
SCO and could not grant IBM any rights to use
the infringed SVr4 matecial, becanse peither
Caldera, Inc. nor Calders Systems owned
copyrights in any UNIX material, (Sgg Disputed
Facts Nos. 4, 22 to IBM’s Memorandem in
Support of Its Motion for Summary Judgment on
Its Tenth Counterclaim (Nov. 11, 20061.)

specifically controverts 1BM’2 facts with
admissible evidence meeting the requirements of
Rule 56, Further, the material referred to by
SCO does not support SCO’s statement.

SCO’s response does not create a genuine issue
of fact in that the facts in the referenced
paragraph are background and no point
purportedly controverted is material to IBM’s
motion.
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: Lo
continued the wotk done by Novell on
Project Corsair to develop a Linux deskiop
operating system and eventually defivered a
product called “Caldera Network Desktop” in
1995. (Ex. 2219 19; Ex 440; Ex. 107 ¢ 8; Ex.
283 at33; Ex. 193 98; Ex. 242 17)

ik, L

Disputed in pert and vndisputed in part. SCO
disputes IBM’s implication that the actions of
Calders, Tnc. or Caldern Systems prior to May
2001 are attributable to SCO, or that Caldeta,
Inc. or Caldera Systems had the power to grant
or release rights in the infringed SVr4 material,
The actions of Caldera, Inc. and Calders
Systeras prior to May 2001 are not attributable to
SCO and could not grant [BM any rights to use
the infringed SVr4 material, becanse neither
Caldera, Inc. nor Caldera Systems owned
copytights in any UNIX material {See Disputed
Facts Nos. 4, 22 to [BM's Motios for Summary
Jndgrient on 1ts Tenth Counterclaim.)

IBM’s cited sources do not indicate that the
Limox products created by Caldera, Inc. were
created through any affiliation with Novell, or
that Novell transferred any rights or copyrights
to Caldera, Inc. (See Disputed Facts Nos. 4, 22
to IBM's Motion for Summary Judgment on Its
Tenth Counterclaim.)

oy T
: w-‘f‘:;‘é‘%:‘,"f,:y =

Deemed Nothing in SCQ’s statement
speclfically controverts IBM's Facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCOQ does not support SCO’s statement.

S0C0’s response does not create & genuine issue
of fact in that the facts in the referenced
paragraph are background and no point
purportedly controverted is materiaf to IBM's
moticn.

131.

Calders also made code contributions to Linux
and helped and encouraged indepeadent
software vendors and manufacturers to port their
programs to its Limm products in an attempt to
provide the types of software that had been
unavailable for Linux to that time. (Ex. 440,
Ex. 442; Ex. 221 931.)

Disputed in part and undisputed in part. SCO
disputes IBM's implication that the actions of
Caldeca, Inc. or Caldera Systems prior to May
2001 are attributable to SCO, or that Calders,
Inc. or Caldera Systems had the power to grant
of release rights in the infringed SVr4 material.
The actions of Caldera, Inc, and Caldera
Systems prior to May 2001 are not attributable to
8CO and could not grant 1BM any rights to use
the infringed SVr4 material, because neither
Caldera, Inc. nor Caldera Systems owned
copyrights in any UNEX matetial. (See Disputad
Facts Nos, 4, 22 to IBM's Motion for Sammary

Judgment on lts Tenth Counterclaim.)

Decmed admitted: Nothing in SCO's statement
specifically controvests 1BM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
$CO does not support SCO's statement.

SCO's response docs not create a genuine issue
of fact in that the facts in the referenced
paragraph are background and no point
purportedly controvertad is material to IBM's
motion.
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To facilitate the porting of Linux to the existing
applications in the market that were written
primarily for UNIX-baged opetuting systems,
Caldera worked on making its Linux products
compliant with various UNIX standards,
including the X/Open brand for UNIX 95, and
the POSTX. | specification. (Ex. 221 §32;

Ex. 442)

Disputed In part and undlsputed i part, SCO
disputes [BM's implication that the actions of
Calders, Inc. or Caldera Systems prior to May
200! are attributable to $CO, or that Caldera,
Inc. or Caldera Systems had the power to grant
of release rights in the infringed SVr4 material.
The sctions of Caldere, Inc. and Caldera

Systems priot to May 2001 are not attributable to
SCO and could not grant IBM any rights to use
the infringed SVr4 material, becouse neither
Caldera, Inc. nor Caldera Systems owned
copyrights in any UNIX material. (See Disputed
Facts Nos. 4, 22 to IBM’s Motion for Swmmary
Judegment on Its Tenth Counterclaim.)

Deemed admitted: Nothing In

o TR
..-.r!.f; i
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SCO’s statetrery
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56, Further, the matsrial referred to by
8CO does not support $CO's statement,

SCO's response does not create a genuine issue
of fact in that the facts in the referenced
paregraph are background and no point
purportedly controverted is material to |BM's
motion.

133,

To achieve compliance with UNLX standards
wiith its Linux products, Caldera hired software
developers that had both UNIX and Linux
experience to work on making Linux compliant
with UNIX standards. (Ex. 221 §35,Ex. 442)

Dlsputed in part and andisputed in part. SCO
disputes IBM's implication that the actions of
Caldera, Inc. or Calders Systems prior to May
2001 arc attributable to SCO, or that Caldera,
Inc. or Caldera Systems had the power to grant
of release rights in the infringed SVrd material.
The actions of Caldera, Inc. and Calders
Systems prior to May 2001 are not attributable to
SCO and could not grant IBM any rights to use
the infringed SVr4 material, because neither
Caldern, Inc. nor Caldera Systems owned
copyrights In any UNTX material. (See Disputed
Facts Nos. 4, 22 to IBM’s Motion for Summary
Judgment on [ts Tenth Counterclaim.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBMs facts with
admissible cvidence meeting the requircments of
Rule 56, Further, the materiai referred to by
5CO does not support SCO’s statement.

SCO’s response does not create a genuine lssne
of fact in that the facts in the reforenced
paragraph are background and no polnt
purportedly controvested is material to IBM’s
motion.

134,

In 1995, es Caldera was beginning its Linux
business, Novell entered negotintions with The
Senta Cruz Operation, Inc. (“Santa Cruz")
concemning the sale of certain Novell assets
relating to its UNIX and UnixWate software
products, (Ex. 239914; Ex. 173.)

Depending on the meaning of the term “certain
Novell assets,” disputed in that the parties
hegotiated fhe sale of Novell's UNTX buslness
agsets, and intellectual property, with few limited
exceptions. {1 169-82.)

Deemed admitted: Nothing in SCO's statement
specifically controverts IBM's facts with
admissible evidence meeting the requirsments of
Rule 56,
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"On September 19, 1

e O NI S TR g .
5, Novell and Santa Cruz
executed an Asset Purchase Agreement
(“"APA™). (Ex.23995.) The parties entered
into two Amendmonts to the APA: Amendment
No. 1 on December 6, 1995, and Amendment
No. 2 on October 16, 1996. (Ex. 239 16;

Ex, 502; Ex. 444; Ex, 123 )

payments under System V Release X (“SVRX)
licenses, prior approval rights relating to new
SVRX licenses, and amended SVRX llcenses,
the right to direct Santa Cruz to teke certain
wtionsrelaﬁngtoSVRXlicmscsnndﬂwdgn
to conduct sudits of the SVRX license programs,
(Ex. 123 § 4.16; Ex. 239 98)

136. | Sante Cruz did not have the financial capacity to | Undisputed. Urdisputed.
pay the purchase price contemplated by Novell
for its UNIX assets. (Ex. 182 943; Ex. 254 510;
Ex. 2399 8.) To bridge the price.gap and
consummate the transaction, Novell and Santa
Cruz agreed that Novell would recsive Santa
Cnz stock and retain certain UNTX rights. (Ex.
123; Bx. 23998,

137. | Under the APA and its Amendments, Sants Cruz Depending on the meaning of the term “a variety | Deemed admitted: Nothing in SCO's statement
obtained a variety of assets, including hundreds | of assets,” disputed in that the parties negotiated specifically controverts IBM’s facts with
of contracts and licenses, various the sale of Novell's UNTX business assety, and admissible evidence meoting the requirements of
source code and binarles to UnixWare products, | intetlectnal property, with limited exceptions. (Y § Rule 56. Further, the material referred to by
and physical assets such as furniture and 169-82.) Disputed o the extent the statemesnt 5CO does not support SCO’s statement,
personal computers. (Ex. 123; Ex. 444; Ex, Suggests that Santa Cruz did not obtain the
202 Ex. 23997) ' UNIX copyrights. (1] 169-82.)

138. | Novell retained the right to receive royalty Disputed to the extent the statement suggests Detmed admitted: Nothing in $CO’s statement

that the rights retained by Novell under the APA
extend beyond the right to continue to receive
and peotect royalties paid by then-existing
SVRX licensees for their ongoing distribution of
SVRX binary products pursuant to TNIX
sublicensing agreetnents. (1§ 279-93.)

specifically controverts IBM’s fucts with
admissible evidence mesting the requirements of
Rule 56. Further, the materal referred to by
SCO does not support SCO’s staternent,
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Cruz assumed responsibllity for
sdministering the collection of royelty payments
from SVRX licenses. The APA provided that
Sants Cruz would collect and pass through to
Novell 100% of the SVRX royalties. In retum,
Novell agreed to pay Santa Cruz an
administrative fee of 5% of those royalty
amounts. Sants Cruz also agreed to pay
sdditional royaities relating to other products,
(Ex. 123 § 4.16(=); Ex. 239 19.)

Disputed to the extent the words “royalty” ot
“royaltles™ in the first three sentences refers to
anything other than the royalties paid by then-
existing SVRX licensees for their ongoing
distribution of SVRX binary products pursuant
to UNIX sublicensing agreements, and disputed
to extent the word “royalties™ in the Iast sentence
suggests that Noveil retained any rights to the
“other products” otfier than the right o receive
certain contingent payrents for the projected
(but ultimately unrcalized) sales of the “other
products.” (9279-93.)

o iy

T Deemed admitted: Nothing in SCO's statement
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specifically controverts IBM's facts with
admisslble evidence meeting the requirements of
Rule 56. Further, the materia] referred to by
SCO does not support SCO’s statement,

Cruz's administration of SVRX licenses.

(Bx. 2399 11.) Section 4.16(b) of the APA

provides that:
Buyer shall not, and shall not have the
autharity to, amend, modify or waive any
tight under or assign any SVRX License
without the prior written comsent of Seller.
In addition, at Sellet’s sole discretion and
direction, Buyer shall amend, supplement,
modify or waive any rights under, or shatl
agsign any rights to, any SYRX License to
the extent so directed in any manner or
respect by Seller. In the event that Buyer
shall f2il to take any such action conceming
the SVRX Llcenses ag required herein,
Seller shall be muthorized, and herebry is
granted, the rights to take any action on
Buyer's own bebalf. (Ex, 123 § 4.16(b).)

140. | As specified by Section V A of Schedule [.1(b) Disputed. The parties intended to have the UNIX | Deemed admitted: Nothing in SCO’s statement
of the APA, it excluded from the transfer and copyrights transferved from Novell to speclfically controverts [BM’s facts with
Navell retained “[sJH copyrighis and trademarks, | Santa Cruz in the APA, and Amendment No, 2 admissible evidence meeting the requiremants of
except for the rademarks UNLEX and clarified that the parties had so intended. (7§ Rule 56. Further, the material referred to by
UnixWare”. Ameadment No. 2 to the APA 169-82.) 8CO does not support SCO’s statement.
addressed copyrights but did not effect the
transfer of any copyrights o Santa Cruz.
(Bx. 123 § 1.1(b); Ex. 444; Ex. 239 110.)

14l | Novell aiso retained rights to supervise Santa Deemed admitted: Nothing in SCO's statement

Depending on the meaning of the phrase
"supervise Santa Cruz's administration of
SVRX lcenses™ and the term “SVRX licenses,”
disputed in that the parties did not intend to
permit Novell to interfere with Santa Cruz’s
exercise of its rights with respect to SVRX
source code in accordance with the transfer of
assets under the APA. (1§ 279-93.)

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statement.
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Novell, therefors, retained the “sole discretion™
to direct Santa Cruz to amend, supplement,
modify, waive, or assign any rights under or to
the SVRX licenses; if Santa Cruz fails to take
any such action, the AP A specifically granted
Noveil the right to take these actions on behalf
of Santa Cruz. (Ex, 123 § 4.16(b); Ex. 2391 8)
Santa Cruz recognized this right in Amendment
X to IBM's Software and Sublicensing
Agreements, to which Novell was a party, and
which noted that “Novell retained. .. certain
rights with respect to” the agresments TBM
entered into with AT&T, including “Software
Agreement SOFT-00015 as amended” and
“Sublicensing Agresment SUB-00015A as
amended”. (Ex. 124 at 1.)

Disputed to the extent the statement suggests
that the rights retained by Novell under the
APA extend beyond the right to continue o
recelve and protect royalties paid by then-
existing SVRX licensees for their ongoing
distribution of SVRX binary products pursuant
to UNIX sublicensing agresments (11 _-_ ), in
that the parties did not intend to permit Novell to
interfiere with Samta Cruz's exercise of its rights
with respect to SVRX source code in ascordance
with the transfer of assets under the APA .
(71169-82).

ing in SCO’s staternent
specifically controverts IBM's facts with
admissible evidence meeting the requircments of
Rale 56. Further, the material referred to by
SO0 does not support SCO's statement.
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While Novetl and Santa Cruz shared ownecshiy

of AT&T’s UNIX assets (from 1995 to 2001),
represcatatives of Novell and Santa Cruz told
SVRX llcensees that they could do ag they
wished with their orlginal code. They told
licensees they were fres fo do as they wished
with their own code, modifications and
derivative works, so long as the code,
modifications, and derivative wotrks did not
coatain System V code, (Ex. 227 1§ §-11; Ex,
266 1§ 6-13.)

i o N J i
Disputed to the extent the statement suggests
that Novell had amy ownership rights in Santa
Cruz’s UNTX licenses or copyrights, (9§ 16%-
82.) Disputed in that substantial evidence shows
(and easily permits the inference) that Novell
and Santa Cruz held no such understanding of
the licenses and had no such communications
with licensees regarding rights of disclosure. (7Y
63-163.) Disputed to the extent the statement
suggests that Novell or Santa Cruz representad
that UNTX System V licensees could “do as they
wighed with their own code, modifications and
dedvative works” without regand to whether
such material was included in the licensees’
modifications or derivative works based on the
licensed UNIX System V software product. (19
63-163.) Disputed to the extent the statement
suggesty that licensees did not enter into
agreemerts requiring them to hold in confidence
all party of their modifications and derivative
warks based on the licensed UNTX System V
software product. (14 13-29, 82-86.) Disputed to
the extent that the statsment suggests that, upon
entering into their written agreement, the
licensees did not intend to excluds any provious
and subssquent oral discussion from the
agreement the partios had reached. (94 18, 91-
92.) “The IBM Agreements and the Sequent
Agreements (collectively “the Agreements™) set
forth the terms under which UNIX System V
could be used and disclosed by them snd under
which they could distribute software programs
“based on®” UNIX System V." (IBM Statement

of Undisputed Facts §50.)

TR

8CO's statement
speclficaily controverts 1BM’s facts with
admissible evidence meeting the requlrements of
Ruie 36. Further, the material referred to by
8C0 does not support SCO’s statement.
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IBM, chuent d other s X licersees

continued to use the non-SVRX portions of their
flavors of UNIX as they wished. (Ex. 564; Ex.
565.)

Sﬂ Rasponse to IBM Statement owat No 90 -

Dwmed ad.mﬂtm The ma.lmai n:fcrred 0 by
SCO does not support SCO’s statemnent.

SCO’s statement fails to identify material facts
of record meeting the requirements of Rule 56.
The declaration referred to constitutes a
supplemental expert report and was not timely
disclosed.

145,

For example, IBM publicly disclosed ATX
micthods and concepts in ADY/6090: Interpals
and Architecture (1996), which included an
entire chapter on the Journaled File System
{Ex. 503 at 55-65), and Hewlett-Packard
disclosed the methods and concepte behind the
Journaled Fik: System in its version of UND{
called HP-UX in a book titled

sbd Peformanes (2000) (Bx. 565).

Ses Response to IBM Statement of Fact No. 90,

Deemed admitted: The material referred to by
SCO does not suppert SCO’s statement,

SCO’s statement fails to identify material facts
of record moeting the requirements of Rule 56.
The declaration referred to constitutes a
supplemental expert report and was not timely
disclosed.
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wete
aware and understood that lis licensess were
exercising their fidl rights of ownership and
disclosing the code, methods and concepts of
their flavors of UNIX. Neither company took
any steps (o preclude them from doing as they
wished with their original works. (Ex. 183 e
7: Ex. 250 §§ 6-7; Ex. 27) 9§ 5-6; Ex. 276 1§ 6-
7. Ex. 227§ 8-11.)

OBEEL., .y s Bt
Disputed to the extent the statement suggests
that Novell had any ownership rights in
Santa Cruz’s UNIX licenses or copyrights, Gy
169-82.) Disputed to the extent the statsment
suggests that the clted declarants had the
authority to modify the terms of the UNIX
llcense agreements, or had the authority to waive
any of Santa Cruz’s rights under the UNIX
System license egreements. (91 99.) Disputed in
that substantial evidence shows (and easily
permits the inference) that Santa Cruz had no
such awareness or understanding. (Y 63-163.)
Depending on the meaning of the term “original
works,” disputed 1o the extent the statemnent
suggests that licersees did not erder into
agreements requiring them to hold in confidence
all parts of their modifications and derivative
works based on the licensed UNTX, System V
software product. (1§ 13-29, 82-86.) The
evidence further shows (and casily permits the
inference) that such diselosures, including as
made under copyright protection, were not
maicrial breaches of the agreements. (Bx. 139
T12-22)

Deomed admitied: Nothing in SCO's statement

T FA_‘F.[AAA*'E\‘E‘O‘R(&‘;V;‘?; f_‘qﬁ LE
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speclfically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO's statement.
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Santa Cruz representatives, including David
McCrabb, the President of Santa Cruz’s Server
Software Division, told System V lcensees that
they were free to do as they wished with their
own code, modifications and derivative works,
so long a¢ the code, modifications, and

derivative works did not contain System V code.

Santa Cruz representatives, including Mr,
McCrabb, told licensees that It Interpreted the
license agresments in this manner, (Bx.227%
8}

Disputed to the extent the statoment suggests

AR
b3

that Mr. McCrabb had the actual or appanent
authority to speak for Santa Cruz regarding the
scope of Santa Cruz’s UNTX licenses, or had the
authority to modify the terms of the UNIX
licensc agroements, or had the anthority to waive
any of Santa Cruz’s rights under the UNEX
System license agreements, (94 76-96.)
Disputed in that substantial evidence shows (and
casily permits the Inference) that Mr, McCrabb
and his colleagues at Santa Cruz had no such
understanding and made no such statements. "
63-163.) Depending on the meaning of the term
“their own code, modifications and derivative

-works,” disputed to the extent the statement

suggests that licensess did not enter into
agreemetts requiring them to hold in confidence
all parts of their modifications and derivative
wotks based on the llcensed UNIX System V
software product. (7Y 13-29, 82-86.) Disputed to
the extent that the sistement stpgests that, upon
entering into their written agreements, the partics
did not intend to exclude any previous or
subsequeant oral discussions from the agreement
the parties had reached. (7 18, 91-92.) *The
[BM Agrecments and the Sequent Agreements
(collectively “the Agreements™) set forth the
terms under which UNTX System V could be
used and disclosed by them and under which
they could distribute soRtware programs “based
on” UNIX Systemn V.” (IBM Statemont of
Undispated Facts §50.)

m@ﬁﬁf#’fﬁ% s e J.'s“fll?r@-?u Ol P
Decmed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requitements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statement,

81




P i, T ¥
on its understanding of the Agyeements,
the representations of Novell and Santa Cruz
Tepresentatives and Novell's failure to take any
action to preciude licensees from'doing as they
wished with their original works, IBM continued
to develop its flavor of UNIX. Similarly,
Sequent, having received no indication of a
different interpretation of the Agreements from
Santa Cruz, continued to develop:its own Dynix
operating system. (Ex. 257 91 3-5; Ex. 252 at
67:21-68;11; 97:25-98:20, 140:12-21; Bx. SOE W
2:5)

suggests
that IBM and Sequent did not enter into a written
agreement requiring them to hold in confidence
all parts of their modifications and derivative
works based on the licensed UNIX System V
software product. (¥§ 13-29, 82-86.) Disputed to
the extent that the siatement suggests that, upon
entering into their written agreement, the partics
did not intend to exclude any previous and
subsequent otal discussion from the

the parties had reached. (Y 18, 91-92) “The
IBM Agroements and the Sequent Agreements
(collectively “the Agreements”) set forth the
terms under which UNTX Systemn V could be
used and disclosed by them and under which
they could distribute software prograrss “based
on” UNIX System V.» (IBM Statement of
Undisputed Fects  50.) Disputed to the extent
that the cited materinl does not support the
assertion that IBM or Sequent relled on
“Novell’s failure to take any action to preclude
licensces from doing as they wished with their
original works” in deciding to continue to
develop their AIX and Dynix derivative works.
Disputed to the extent the statement suggests
that, absent an “indication of a dIfferent
Interpretation of the Agreements,” IBM and
Sequent would not heve continued to develop
AILX and Sequent as they did. (1§ 30-62.)

o

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence mesting the requirements of
Rule 56. Farther, the material referred to by
SCO does not support SCO's statement,

The facts stated in IBM’s referenced paragraph
are fully supported by the cited materal,

[49.

SECTION REDACTED

Up to the time it was acquired by IBM, Sequent
likewise invested tens of millions of dollarg in
the development and marketing of Dynix and
wrote millions of Tines of ofiginal source code,
{Ex. 257 1 10; Ex. 596 ] 2-4.)

Dependlng on the meaning of the term “otiginal
source code,” disputed to the extent the cited

material does not identify what Iines of code in
AIX or Sequent were written by developers
without reference or access, of experience based
on such reference or access, to the licensed
UNEX Systemn V software product.

Deemed admiited: Nothing in SCO's statement
specifically controverts [BM’s facts with
admissible cvidence meeting the requirerments of
Rule 56,
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. NeldlcrfB nor Soqumt wou]d have omtinued

tolrrvesthLdeDymxasﬁwydldifmey
had believed that Novell or Santa Cruz (itistead
of IBM and Sequent) owned and had the right to
control their original works, whether or not they
were part of a modification and derfvative work
of UNIX System V. {Ex. 257 ¥6; Ex. 59694 3-
4)

Disputed to tho exIent thc sta!cmmt svggests
that IBM and Sequent did not enter Into a written
agreement requiring them to hold in confidence
all parts of their modifications and derivative
works based on the licensed UNIX System V
software product. (§Y 13-29, §2-86.) Disputed to
the extenf that the staiement suggests thet, npon
entering into their writien agreement, the partics
did not intend to exclude any pravious and
subsequent oral discussion from the agreement
the parties had reached. (1] 18, 91-92.) "The
IBM Agroements and the Sequent Agreements
(collectively “the Agreements™) set forth the
terms under which UNIX System V could be
used and disclesed by them and under which
they could distribute software programs “based
on” UNIX Systern V,” (IBM Statement of
Undisputed Facts 150.) Disputed to the extent
the statement suggests that AT&T or any of its
successors-in-interest clalmed to cwn BBM’s or
sequent’s “original works,” (7§ 76-96.) Disputed
to the extent the statement suggests that IBM or
Sequent had compeliing business reasons to
insist o the “control™ as described by IBM
herein. (9§ .30-62.)

L IRNESs Rely:
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Deemed admitied: Nothmg in 8CO’s stat:'.ment
specifically controverts 1BM’s facts with
admissible evidence meeting the requirements of
Rule 56. Fusther, the matcrial referred to by
SCO does not support SCO’s statement.

151.

While Novell and Santa Cruz shared an Interest
in UNTX System V software and rolated assets,
Caldera continued to develop and promote
Limmx, (Ex. 106 at 2-5.)

Disputed to the extent the statement suggests

that Novell had any ownership rights in Santa
Cruz's UNIX Heenses or copyrights, (1 16%-
82)

Deemed admitted: Undisputed that Caldera
contimed to develop and promote Linux,

MNothing in SCO’s statement specifically
controverts [BM’s facts with admissible
evidence meeting the requirements of Rule 56.
Further, The material referred to by SCO does

not suppoit SCO’s statement.
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To expand and enhance its Linux basiness,
Caldera acquired the Server Software and
Professional Services divisions of Santa Cruz
and its UNTX-related assets on May 7, 2001,
(Bx. 166 at 16; Ex. 221 § 80.)

LR 4 Alts.
Dlspmcdtotbcexnmtth

that Calderz, inc. made the acquisition, or made
it solely “to expand and enhance its Linux
business,” which statement the cited material
does not suppont.

L TEN
Deemed

el
itted
referenced paragraph arc flly supported by the
cited material,

Nothing in SCO's siatemnent specifically
controverts IBM’s facts with admissible
evidence meeting the requirements of Rule 56.

153.

Caldera purchased the UNIX sgsets of Santa
Cruz, with an eye toward open-sourcing the
UNIX technology to improve Linux. (Bx. 2219
85; Ex. 471.) Becanse the UNTX assets were
rapidly loslng thelr value and because the market
was moving toward Linux, Caldera’s CEO,
Ransom Love, stated that “UNIX is dead, sxoept
as g value add to Limmx™, {Bx. 221985;

Bx. 472)) :

Disputed to the extent the statement suggests
that either Caldera or Mr. Love imumediately
intended to, or ever did, open-source the UNIX
technology, to improve Linux o for any other
reason. (Ex. 386 ' 3-9.) Disputed to the extent
the stelement suggests that Calders, Inc.
(“Caldera International™ made the acquistion,
which statement the cited material does not
support, Dispuied to the extent the statsment
suggests that IBMs contributions to Linux in
material breach of 1ts UNTX System V license
agreemeri{s were not a substantial factor in the
downtum of Sants Cruz’s UNIX business by
the time of Caldera’s acquisition of the
business. (Y1 192-97)

Decmed admitted: Nothing in SCO's statement
specifically controverts [BM’s facts with
admissible evidence meeting the requirements of
Raule 56, Purther, the material referred to by
SCO does not support SCO’s statement,

154.

Althongh Calders ultimately did not contribute
all of its UNTX assets to Linux and digtributad
cortain UNIX products, Caldera positioned its
Linux products ahead of its UNIX

(Ex. 340 at 31:20-25, 33:12.25, 34:1-12; 55:4-
15, Ex. 472))

Disputed to the extent the statement suggests
that [BM’s contributions to Linux in material
breach of its UNIX System V license agreements
were nof a substantial factor in the downtam of
Santa Cruz’s UNIX buslness by the time of
Caldera Intermnational’s acquisition of the
business. (] 192-97.}

Deemed admitted: Nothing in SCO’s statemerst
specifically controverts IBM's facts with
admisslble evidence meeting the requirements of
Rule 56.

The material refesred to by SCO does not
support SCQO’s statement.




At the time Caldera acquired Santa Cruz
assets, Santa Cruz did not believe it was selling,
and Caldera did not believe it was buying, the
right to control what all UNIX System V
licensees could do with their original works,
(Ex. 227 9§ 37-38; Ex. 221 1§ 107-09.)
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Disputed to the extent the statement suggesis
that Mr. McCrabb had the actual or apparent
authority to speak for Santa Cruz regarding the
scope of Santa Cruz's UNIX licenses, or had the
authority to modify the terms of the UNIX
license agreements, o had the authority to waive
any of Santa Cruz’s rights under the UNIX
System license agreements. (Y 90.) Depending
on the meaning of the term “their original
works,” disputed in that substential evidence
shows (and caslly permits the inference) that Mr.
MecCrabb and his colieagues at Santa Cruz had
no such understanding. (9§ 63-163.) Depending
ot the meaning of the term “their original
works,” disputed to the extent the statement
suggests that llcenzees did not enter into
agreements requiring them to hold in confidence
all parts of their modifications and derivative
works based on the licensed UNIX System V
software product, (Y 13-29, §2-86.) Depending
on the meaning of the term “their original
works,” disputed to the extent the statesnent
suggests thet Mr. Love specifically considered at
the time of acquisition the issue of the exient of
Caidera International control over the
modifications and derivative works the llcensess
had developed based on the liceased UNIX
System V software product. (Fx. 3869 7))

T Deemed admiticd: Nothing in SCO's siomen |

specificaily controverts IBM's facts with
admissible evidence mecting the requirements of
Ruie 56. Further, the material referred to by
SCO does not support SCO’s statement.
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In May 2002, SCO formed a partnership,
as UnitedLinux, with three other Linux
distributors, ® streamline Linux development
and certification around a global, unlform
distribution of Linux designed for business. (Ex.
348; Ex. 221 7§ 94-96.)

known Disputed to the extent the statement sﬁg,gcsts

that Caldera International or SCO chose o
undertake Linux activities “instead” of pursuing
its UNIX products and services or UNIX
intellectual property rights. Nelther Caldera
International nor SCO ever did or intended to
waive intellectual property rights in UNTX as a
result of any Linux-related activities, (See
Disputed Facts Nos. 4-5 o IBM's Motion for
Summary Judgment on Its Tenth Counterclaim. )
Caldera International derived 95% of its
revenues from Its UNIX products and services.
(Ses id. No. 83.) Furthermore, Caldera
International nor SCO investigated the
infringoment of UNIX material in Llnux until
late 2002 or early 2003, (Se¢ id, No. 109.)
IBM's citad documents do ot support its
assertion that UnitedLinux activities were an
altemative to litigation or other pursuit of UNTX
Intellectun! property rights.
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Deemed admitted: Nothing in SCO's statement
specifically controverts 1BM's facts with
admissible evidence meeting the requirements of
Rule 56.

157.

In a November 2002 Immch event co-sponsored
by IBM, UnitedLinux released its first Linux
distribation, “UnitedLinux Version 1,07,

(Ex. 407.) In January 2003, IBM'joined
UnltedLinwux a5 a technology parther to, among
other things, help promote the recently released
product. (Ex.408.) UnitedLinux Version 1.0
was marketed and sold by each of the partners in
UnitedLinux under its own brand:name. (Ex.
407.) 8CO's releane of UnitedLinux was called
“SCO Linux 47, (Ex, 349.)

Undisputed.

Undisputed,
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SCO Linux 4 included the very code and
technologies that SCO claims [BM improperly
contributed to Linux, (Sge Bx. 33 at 43, Ex. 14
at 3-22.) This materia] includes JFS (Itemn 1),
RCU (Htem 2) and certain “negative know how”
(Hems 23 and 90). (Set id) Forthe remaining
Items of allegedly misused material, SCO
indicates that it hat “not presently determined”
whether the material is included in its

UnitedL inux distribution, (Jd)

155,

In lts Revised Response &0 [BM' 5
interrogatories, SCO stated that the allegedly
misused material “is included in any product that
contains the Linux kernel 2.4 and abave, which
is sold or distributed by hundreds of entities
wround the world”, including by SCO, (Ex. 33
143.) In particular, SCO conceded that its
“8CO Linux Server 4.0” products contain such
code,

Undisputed.

Undisputed.

Although not identified by SCO in ifs .
interrogatory responses, SCO's earlier Linux
digtributions also contain cede SCO clabms [BM
improperty contributed to Linux. (8¢ Ex. 350;
Ex. 351.) Among other products, SCO's
“OpenlLinux Server 3.1,1" and “Openlinux
Workstation 3.1.1" products, which were
roleesed in January 2002, both include the Linux
2.4 kernel, (Seg Ex, 350 at 2; Ex. 351 at 2: Ex.
296 &1 16:18-23) )

Disputed In part and undisputed in part. SCO
disputes that IBM's cited sources suppost

the assertion that Caldera International or SCO
distributed the OpenLinux Server 3.1.1 or
OpenLinux Workstation 3.1.1 at any time afler
January of 2002.

Deemed admitted: The facts stated in [BM's

referenced paragraph are fully supported by the
cited meferial.

Nothing in SCO's statement specifically
controverts IBM's facts with admissible
evidence mecting the requirements of Rule 56.

161,

In fisct, SCO specifically advertised to its
customers that Hs distributions of Linux included
some of the very technology it now complaing
IBM should not have contribuked o Linux, (Sse
Ex. 350; Bx, 351; Bx. 352; Ex_396; Ex. 353.)

Depending on the mesning of the clause “some
of the very technology it now complaing IBM
should not have contributed to Linux,” disputed
to the extent that the statement does not specify
the “very technology” at issue,

Docmed admitted: Nothing in SCO's statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.




Server 4.0 for the Hanium Processor Family”
distribution on Aprit 14, 2003, affer SCO filed
its original Complaint. (Sec Ex. 353; Ex. I)In
the product announcement, SCO touted the new
featuros of this release, Incleding “improved
Journaling file system support”. (Ex. 353 at
8CO1269793.)

fs S DR @ o SR IO Replys e eae
162. | For example, in its product annauncements for Disputed to the exient that the statement Deemed admitted: The facts stated in IBM's
OpenLinux Server 3.1.1 and OpenLinux suggests that SCO specifically advertizad that referenced paragraph are fully supported by the
Workstation 3.1.1, SCO specifically advertised | the products included the Joumaling File System | cited material. ‘
that the products included new features suchas | {or “JFS"} taken from ADX, which statement the
“Journaling file system support”. (Ex.350at2; | cited material does not support. Nothing in SCO's statement specifically
Ex.351at2) controverts IBM’s facts with admissibie
‘ evidence meeting the requirements of Rule 56.
163. | Similarly, in its November 2002 product Disputed to the extent that the statement Deemed admitted: The facts stated in IBM's
announcement for “SCO Linux Server 4,07, suggests that SCO specifically advertised that referenced paragraph are fully supported by the
which was based on UnitedLinux Version 1.0, the products inchuded the Joumaling File System | cited material.
SCO noted that “[t]he core of SCO Linux Server (or “JFS™) taken from AlX, which statement
4.0 is the 2.4.19 Linux kemel. New features the cited material does not support. Nothing in 8CO s statement specifically
include broadened USB support, Logical controverts IBM’s facts with admissible
Volume Manager, improved ioumaling file evidence mesting the requirements of Rule 56.
. (Ex. 352 (emphasis added) )
164. | Likewise, SCOs Technical Overview of SCO Undisputed. Undisgputed.
Linux 4.0 emphasized that its product included
IRM)”. (Ex. 396 (emphasis added).)
165, 1 Atthough SCO claims to have “discontinued” Disputed to the extent the statement suggests Deemed admitted: Nothing in SCQ’s statement
distributing any products containing the sourcs | that SCO did not timely discontinue its specifically controverts IBM’s facts with
code it claims IBM should not have disclosed, it | intentional distribution of its Linux products. (T | admissible evidence meeting the requirements of
continued to do 30 after it filed this lawsuit. (See 220-33.) Disputed to the extent the statement Rule 56.
Ex. 44; Ex 45; Bx. 296 a1 92 1-22; 353: 33 at suggests that, as a legal conclusion, SO0 was not
Tab 121; Ex. 505; Ex. 486.) entitled reasonably to wind-down Its Linux
business in support of its existing customers
after bringing this lawsuit.
166. | For exampie, SCO released [ts “SCO Linux Undisputed. : Undisputed.
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SCO has also produced involees and

i

documeniation reflecting SCO's continned
distribution of its OpenLimn 3.1.1 snd Limmx
Server 4.0 products untit at least Januacy 2004.
(See Bx. 33 at Tab 121; Ex. 505; Ex. 296;

Ex. 436.)

168,

Moreover, SCO mads available to the public as
recently as the end of 2004 the Linux 2.4 kernel
for download from its website. (Seg Ex. 45 at 3;
Ex. 167§ 11.) The version of Linux available
from SOO’s website includes code SCO claims
1BM disclosed in violation of its contracts. (Scc
Ex. 44; Ex 45; Bx. 33 at 43: Ex. 167935, | 1)

Undisputed,

Undisputed,

169.

In addition, SCO hes admitted that it made
availabke to the public for download material
that SCO claims [BM improperly contributed to
Linux. (Seg Ex. 44 at 3.22)) This material
includes JFS (item 1), RCU (ltor 2) and certain
“negative know how” (ltems 23 and 90). (See
id.) For the remaining tems of alkegedly
misused material, SCO indicates that It has “not
presently detormined” whether It made the
material available to the public for download.

(d)

Undisputed.

Undispited,

170.

SCO distributed source code for the Linux 2.4
kernel, which i contained in SCO's OpenLinux
Server 3.1.1, OpenlLinux Workstation, and Linux
Setver 4.0 products, under the terms of the GPL,
(Ex. 128; Ex. 296 at 75:9-12.) The terms of the
GPL permit licensees freoly to use, copry,
distribute and modify whatever code is provided
thereunder. (Ex. 128.)

Disputed to the extent the statement seeks to
suttunarize the terms of the GPL and to the
extent the statermnent draws & legal conclusion,

Desmed admitted: Nothing in SOO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.
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Following its acquisitlon of Sente Cruz's UNIX
assets, Caldera was unable to make a profit,
switched management, changed its name o
SCO, and adopted a rew business mode! focused

on titigation. (Sge. &g, Ex 1 Bx. 141; Ex 142;
Ex. 423; Ex. 427)
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Dispertsd in that the cited material dace met
support the assertions.

R 5 T T, e T
Deemed admitted: facts stated in IBM’s
referenced parsgraph are flly supported by the
clted material.

8CO’s response does not create a genuine issue
of fact in that the facts in the referenced
paragraph are background and no point
purportedly controverted is material to IBM's
motion.

Nothing in $CO’s statement specifically
confroverts IBM’s facix with admissible
evidetice meeting the requirements of Rale 56,

i72.

SCO filed its original Complaint, which featured
2 claim for the misappropriation of trade secrets,
ott March 6, 2003. (Ex. 1.} In that Complaint,
8CO, mnong other thingn, alleged that IRM had
breached its UNIX System V ficense by
“subjectfing] $CO's UNIX trade secrefs to
norestrictod disclosure, unanthorized transfer
and disposition, uneethorized use, and has
otherwise encouraged others in the Linux
development community o do the same”, (d. §
135)

Depending on  the meaning of the term
“featured,” disputed in that the cited material
does not support the assertion that SCO trested
its claim for the misappropriation of fade secrets
with any higher priority that the other claims
brought in the original Complaint.

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

173,

In the Complaint, SCO did not identify with any
specificity what “UNIX trade secrets” it claimed
were at issue. (See Ex. 1) SCO instead
described its trade secrets only ag “unique know
how, concepts, ideas, mothodologies, standards,
specifications, programming, techniques, UNIX
Software Code, object code, architecture, design
and schematics that allow UNIX to operats with
unmatched extensibility, scalability, reliablity
and security™, (Jd, 1 105.) SCO did not identify
any specific UNIX code upon which it based its
claimm. (o i)

Depending on the meaning of the phrases “with
any specificity” and “specific UNIX

code,” disputed to the extent the statement
suggests that SCO did not detni! the nature of its
claims based on what SCO knew at the time,
(Bx. 165937) :

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence mesting the requirements of
Ruje 56.
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SCO filed an Amended Complsint on July 22,
2003. (Ex.2.) The Amended Complaint did not
identify in any greater detail the trade secrets
aliegedly misappropriated by IBM. (S¢e id.)
Again, 8CO described its trade secrets only as
“unique know how, concepls, ideas,
methodologies, standards, specifications, ‘
programming, technlques, UNEX Software Code,
object code, architecturs, design and schamatics
that allow UNTX to operate with unmatched
extensibility, scalability, reliability and
security”. (Jd.1i61.)

greater detall,” disputed to the extent the
statement suggests that SCO did not detail the
nature of Its claims based on what SCO knew at
the time. (Ex. 165%37.)

; BSS ~ o ! i i
ding on the meaning of the phrase “in any

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56, :

175,

SCO thoreafter scught, and was granted,
germission to file & Second Amended
Complaint, (Bx. 3.) In its Second Amended
Cormplaint, filed on February 27, 2004, SCO
abandoned its claim for misappropriation of
trade secrets altogether. (S0 id) in fact, ata
hearing on December 5, 2003, SCO
acknowledged that there are in fact no trade
seciets in UNIX System V. Counsel for SCO
stated: “There is no trade secret in UNIX system
[V} Thet is on the record. No problem with
that.” (Ex. 414 at 46:2-3.)

Dispited 1o the extent the statement draws &
legal conclusion.

Deemed admitted: Nothing in SCO’s statemnent
specifically controverts IBMs facts with
admissible evidence mesting the requirements of
Rule 56,

176.

in its Second Amended Complaint, SCO asseris
four separate breach of contract claims, ali of

- which rest on the undetiying allegation thet IBM

breached its licenses for the UNIX System V
software product. (Ex, 3 5 110-72.)

Undisputed.

Undisputed.

177.

SCO’s First and Third Causes of Action allsge
that IBM misused source code subject to the
iBM and Sequent Software Agreements by
contributing such code to Linux. (Bx. 31§ 110-
36, 143-66.) Specificaily, SCO alleges that [BM
and Sequent breached Sections 2.01, 2.05, 4.01,
6.03, 7.06(s) and 7.10 of the Software
Agreements. (Bx. 3 11112-25.)

Disputed to the extant the statement suggests
that SCO does not allege a5 part of its claim for
breach of contract that (BM misused methods,
concepts and know-how subject to the IBM and
Sequent Software Agreerments by contributing
such techrology to Linux. (IBMEx. 3.}

Deemned admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissibie evidence mesting the requirements of
Rule 56.
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SCO’s claims rest on the proposition that “{t}he
AIX work as a whole and the Dynix/ptx work as
2 whole are modifications of, or are deflved fiom
[UNIX] System V”. (Ex. 132 at 2.} Under
SCO0’s theory of the case, a}] of the tens of
mlllions of lines of code ever assoctated with

any tecknology found in ATX or Dynix, even if
thaloodedmnotoominmyUND(SyﬁemV
code, i3 subject to the restrictions of the IBM and
Sequent Software Agreements. (See id.)

claims rest on the proposition,” disputed to the
extent the statement suggests that SCO has
brought no claims other than its claims for
breach of contract. Depending on the meaning of
the phrase “lines of code ever associated with
any technology found in AIX or Dynix,”
disputed to the extent the statement suggests that
5CO claims that any technology s subject to the
restrictions of the IBM and Sequent Software
Agreements if such technology were not
lncluded in a modification or derivative work
based on the licensed UNIX Systein V software
product. (Y3 13-29, £2-86.)

S SR ite NPT
Depending on the meaning of the phrase *SCO’s
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Deemed admitted: Nothing in SCO’s statement
specifically controverts 1BM?s facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statemnent,

179. 1 SCO made this position olear in its opposition to Depending on the meaning of the phrase “lines | Deemed admitted: Nothing In 8CO’s statement
IBM’s motion for partial summary judgment on | of code ever associated with any specifically controverts IBMs facts with
1BM’s Tenth Counterclsim. (Ex. 64.) In that technology found in AIX or Dynix™ in the prior | admissible evidence meeting the requirements of
brief, SCO argued: “SCO’s contract claims do statement of fact, disputed to the extent the Rule 56, Further, the material referred to by
not dopend on any proof that IBM contributed stalement suggests that SCO claims that any SCO does not support SCO’s statement.
original source code from UNIX to Limx. technology is subject to the restrictions of the
Rather, the theory of SCO’s case — which Is IBM and Sequent Software Agreemrents if such
based on the plain, imambiguous meaning of the technology were never included in a
Software Agreements — is that TBM breached modlfication or derivative work based on the
those agreements by contributing code from ALX § llcensed UNIX System V software product. (19
and Dynix.” (4. §21) 13-29, 82-86.)

180. | SCO’s Second and Fourth Causes of Action Depending on the meaning of the term Deemed admitted: Nothing in SCO’s statement

allege that [BM breached the IBM and Sequent
Sublicensing Agreements by continuing to
distribute AIX and Dynix sfier SCO’s purported
termination of those agreements on June 13,
2003. (Se Ex. 3 7§ 137-42, 167-72.)

“purported,” disputed to the extent the statement
suggests that SCO did not properly terminate the
agresments, (See SCO’s Memorandum in
Opposition to IBM’s “Motion for

Judgment on SCO’s Copyright Claim (Fifth
Cause of Action).”

specifically controverts IBMs facts with
admissible evidence meeting the requirements of
Rule 56,
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These two causes of action ultimately depend on

SC0's aliegation that IBM “faiifed] to fuifiil one
or more of its obligations under the Software
Agroement[s]”. (Ex. 3 9y 128, i58.) SCO
contends that because {BM breached the IBM
and Sequent Software Agreements, SCO had the
right unilaterally to terminate the TBM and
Sequent Sublicensing Agroements. {Seeid)
Absent breach of the Software Agreements,
therefore, there is no breach of the Sublicensing
Agreements.

T
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Disputed to the extent the statement suggests
that SCO did not terminate the agreements

for IBM’s material breach, (Sex SCO's
Memorandum in Opposition 1o iBM’s “Motion
for Summary Judgment on SCO's Copyright
Claim (Fifth Cause of Action}.”}

Deemed admitted: Nothing in SCO's statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

touted its claims and the strength of its alieged
evidence. (See, oz, Ex. 367; Ex. 368; Ex. 369.)

that SCO's public statermnents pertained solely to
the ciaims brought in this iawsuit, in that the
cited maierial does not support such a statement.

i82. | The construction and performance of the IBM Disputed 1o the extent the statement draws a Deemed admitted: Nothing in SCO's statement
and Sequent Software Agresments and the IBM legal conciusion. specifically controverts {BM's facts with
and Sequent Sublicensing Agreements are admissible evidence meeting the requirements of
governed by New York law. (See Ex. 492 § Rule 5¢. )
13, Ex. 119§ 7.43; Bx, 120 § 6.05; Ex. i2i §
6.05.)

i83. | From the begitming of this iitigation, SCO has Disputed to the extent the statement suggests Deemed admitted: Nothing in SCO's statement

specifically controverts iBM's facts with
admissibie evidence meeting the requirements of
Rule 56,

The facts stated in {BM's referenced paragraph
are fuily supported by the cited materiai.
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the most Important issuss faced by the software
industry in ten years and the fiture of the
industry — indeed, the future of the globat
tconomy — hangs in the balance;

4. In an seticle for Salon.com, Sam
Willlams quotes SCO*s CEO Darl
McBride as saying, in reference to this
case: “There really is no middle
ground... The future of the global
cconoiny hangs in the balance,” (See Ex,
3700

b. Inan article from KSL.com, Jed Boal
quotes McBride as saylng, in reference to

' thig case: “It has becotne the biggost
issue in the computer Industry In
decades. .. The stakes are oxtremely high.
The balance of the software industry i
hanging on this.” (See Ex. 371.)

i i #l_". o =
Issucs presented here are

Disputed to the extont the statement suggests
that the quotes pertained solely to the clalms
brought in this lawsuit, in that the cited material
does not support such a statement, and to the
extent the statement ignores the following
context: [n (a), Mr. McBride was referring to the
protection of intellectual property rights,
particudarly in software, thelr significance to this
case, and the importance of the protection of
intellectual property rights to the global
economy. In (b}, Mr. McBride was teferring
more broadly to the question of whether Linux
could be distributed freely and without greater
methods for protection of intellectual peoperty.
IBM's use of Linux to commoditize the
operating system, among other impacts, did have
and is still having major impacts on the software
industry, as set forth in the expert reports of Drs,
Gary Pisano and Jeffrey Leitzinger. (Exs, 281,
282, 283, 284, 285, 286.) Furthermote, at the
time of these articles, this case was receiving a
high level of national and international media
afteation, consistent with it being considered 2
case of national or even global Importance, and
consistent with its potential to have great
consequence In the software industry.

Doomed admitted: Nothing in SCO's statement

specifically controverts IBM's facts with
admissible evidence mesting the requirements of
Rule 56.

The facts stated in IBM's referenced parageaph
are fully supported by the cited material,
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conceming its aliegeci

ce are no less grandiose:;

In an interview with CNet News.com in
August 2003, McBride ciaimed that SCO
had found a “meuntain of code”
improperfy contributed to Linux. (See
Ex. 367)

in a teleconference with analysts and
reporters on May 30, 2003, McBride
stated: “Bverybody’s besn clamoring for
the code -—— show us two lines of code.
We're not going to show two lines of
code, we're going to show hundreds of
lines of code, And that's just the tip of
the iecherg of what's in this.” (See

Ex. 368)

inan interview in Linux Worid. com,
McBride claimed that & “truckload of
code™ was improperty contributed to
Linux. (Se¢ Ex 372)

. in July 2003, in an inferview with

Business Week, McBride stated that the
amount of LINUX code infringing on
SCO’s inteliectual property rights s
“gargantuan”. (Ex. 480,

On August i 8, 2003, at its SCO Forum in
Les Vegns, SCO, through its Senor Vice
President Chils Sontng, stated that it had
uncovered more then a million iines of
improperly copied UNTX code in Linux.
(Ex. 383.)

'Disputed to the extent the staternent suggests

WA

that SCO’s public statements pertained solely to
the claims brought in this iawsuit, in that the
cited material does not support such a statement,
Disputed to the extent the staterment ignores the
fotlowing cantext: ‘This and other statements
about the volume of code that had been
improperly contributed to Linux are truthfui,
Mr. McBride wag referring to the iarge number
of lines of code from derivative works (such as
AJX and Dynix) that were identified by SCO
congultants. For instance, SCO identified
approximately 160,000 lines of code conttibuted
by [BM from its Journaling File System that age
derived from System V code and improperty
contributed to Limux. (Ex. 144 at ltem No. 1.)
8CO also identified 1,200,000 fines of code in
the form of test suites that [BM contributed
improperly 1 the Linux development. (Ex. 144
at tem Nos. 18, 113-42).

! Deemed admitted: Nothing in SCO's staremert

specifically controverts iBM’s facts with
admissibie evidence meeting the requirements of
Rule 56.

The facts stated in IBM’s referenced paragraph
ace fully supported by the cited material.
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At the same time, SCO refused to disclose the
particnlars of 3s claims and alleged evidence,
{See Ex. 32; Ex. 33; Ex. 132; Ex. 34) Asa SCO
rEpresentative stated, it was the company's
strategy to obfuscate its alleged evidence, (See
Ex. 374; Ex.375.)

to the extent the statement suggesis
that SCO did not proceed in discovery in good
faith (7§ 234-93), to the extent the statoment
suggests that SCO chose not to disclose Its
evidence for any reason other than to protect
wint SCO regarded es confidential material (Ex.
165 4 38), and to the extent the statemnent
suggests that SCO's public statements pertained
solely 1o the elaims brought in this lawsuit, in
that the cited matcrial does not supporgt such a
statement,

g T s

othin

g in SCO’s statement
specifically controverts [BM's facts with
admissible evidence meeting the requirements of
Rutle 56,

The facts stated in IBM's referenced paragraph
are fully supported by the cited material.

187.

For example, SCO's counsel indicated in an
interview with Maureen O'Gara of LdowxGram
In Masch 2003, at the beginning of the cags, that
SC0 “doesn’t want IBM o know what they
[SCO’g substantive claims} are”. (Ex. 374.)

Depending on the meaning of the term
“indicated,” disputed in that counsel for SCO
made no such staterment, (Ex. 251 193-8)
Disputed in that the cited material does not
support the proposition that counse] for SCO
made the quoted statement. Disputed to the
extent the statement suggests that SCO did not
proceed in discovery in good faith (1§ 234-93)
and to the exient the statement suggests that
3CG chose not to disclose its evidence for any
reason other than to protect what SCO regarded
a5 confidential material (Ex. 165 §38).
Disputed in that the fact that SCO would not
discuss the substance of SCO's claims with a
reporter no more evinces a design to obfuscate
than does IBM's spokesperson's refusel "o spel
out what steps it was taking to monitor the
technology it confributes to open-source projects
like Linux and to ensure that its Linux
development does not violate the intellectyual
propety rights or lleenses of others,” even
though in the article “I.B M. contends that these
matiers will be evidence If the SCO suit goes to
trial.” (Ex. 170.)

Deemed admitted: The facts stated in [BM's
referenced paragraph are fully supported by the
cited material,

SCO’s response does not creste a genuine issue
of fact in that the facts in the referenced
paragraph are background and no point
puiportedly controverted is material to IBM's
motion.

Nothing in 5C0s statement speclfically
controverts [BM's facts with admlssible
evidence meeting the requirements of Rule 56.
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Further, SCO Vice President Gregory Blepp
stated in a published interview in April 2004 that
“you don’t put everything on the table at the
start, but instead you bring out arguments and
evidence piece by piece”. (Ex. 375.)
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Disputed in that the statement misquotes the
quotafion attributed to Mr. Blepp, which is
quoted as follows: “There you don’t put
everything on the table at the start, bt instead
you bring out arguments and evidence pioce by
picce.” Disputed to the extent the statement
suggests that Mr. Blepp did not make his
statement in the context of explaining the
procedures that govern “legal actions in the
United States” and the role of confidentiality
(“non-disclosure™) agreements in preventing
certain information from being released publicly.
Disputed to the extent the statement suggests
that SCO did not proceed in discovery in good
faith. (§]234-93.) Disputed in that the fact that
SCO would not discuss the substance of SCO's
claims with a reporter no mors evinces a design
to obfuscate than does IBM's spokesperson’s
refusal “to speil out what steps it was taking to
monitor the technology it contributes to open-
source projects like Linux and to ensurs that its
Linux development does not violate the
intelloctual property rights or licsnses of others,”
even though in the article “L.B.M. contends that
these matters will be evidence if the SCO suit
go¢s to trial. " (Ex, 170.) Disputed in that, if said
at, Mr. Blepp's statement is not consistent with
anything he was instructed by anyone et SCO to
sey and does not reflect SCO’s position or
strategy; and in that Mr. Blepp is from Munich,
and was 2 SCO sales person in Germaay, and
was not familiar with the American legal system,

(Ex. 9 91 13-16)

Deemed admitted: The facts stated in IBM's
referenced paragraph are fully supported by the
cited material.

SC0’s response does not create a genuine issue
of fact in that the facts in the referenced
paragraph are background and no point
purportedly controverted is material to TBM’s
motion.

Nothing i SCO's statement specifically
confroverts IBM’s facts with admissible
evidence meeting the requirements of Ruie 56.
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189. | After SCO filed suit, Novell sent a series of Disputed 1o the extent the statement draws a Deemed admitted: Nothing in SCO’s statement
letters to SCO that explicity wafved the legal conclusion and, disputed in that Novell specifically contravests IBM?s facts with
purported breaches of contract SCO has asserted does pot have the right or authority to “waive the | admissible evidence moeting the requirements of
IBM committed. (Sep Ex. 135; Ex. 136; Ex. purporied breaches of contract SCO has Rule 56.
137, Ex. 138; Ex. 240§ 29.) asseried IBM committed.” (9§ 279-93.)
The material referred to by SCO does not
support SCO’s statement.
196. | On October 7, 2003, in a lefter from Josaph A. Disputed fo the extent the statement draws # Decmed admitted: Nothing in SCO's statement
LaSala, Ir. to Ryan Tibbitts, Novell directed legal conclusion and, disputed In that Novel] specificaily controverts [BMs facts with
SCO to waive any purported right to asserta does not have the right or authority to “dlrect admissible evidence meeting the requirements of
breach of the IBM Software Agreement based on | SCO to waive any purported right to assert a Rufe 56.
IBM’s use or disclosure of code that does not breach of the IBM Software Agresment.” (1
comtain any UNIX Sysiom V source code. 279-93 ) The materlal reférred to by SCO doss not
(Ex. 135; Ex. 240 130.) The letter states: support SCO’s statement.
{PJursuant to Section 4.16(b) of the Asset
Purchase Agreement, Novel| hereby directs
5CO to walve any purported right SCO may
claim o require IBM to treat IBM Code
itself as subject to the confidentiallty
obligations or use restrictions of the
Agreements. Novell directs SCO to take
this actlon by noon, MST, on October 10,
2003, and to notify Novel] that it has done
so by that tims.
191 | In the ketter, Novell informed SCO that its Disputed 1 the extent the statement purports to | Deemed admitted: Nothing in SCO’s statenment
position that IBM's own homegrown code “must | describe the scope of the agreements specifically controverts [BM's facts with
be maintained as confidential and subject touse | between ATET and [BM or Amendment No. X, | admissible evidence meeting the requirements of
restrictions is confrary to the agrocments (1Y 63-163.) Ruile 56.
between ATLT and IBM, inciuding A mendment
X,tonticthcI!isnparty".(Ex.l_"S;Ex. The material referred to by SCO does not
2401 33) support SCO’s statement.
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According to Novell, the agrecments between
AT&T and IBM provide *a straightforward
allocation of rights™
(1) AT&T retained ownership of its code
from the Sofiware Producis (‘AT&T
Code”), and the Agreements’ restrictions on
confidentiality and use apply to the AT&T
Code, whether in its original form or as
incotporated |n a modification or derivative
work, bm(Z)[BMretaincdo“mshipof'rts
OWR code, and the Agreements’ restrictions
on confidentiality and use do not apply to
ﬁlakcodasolonguitdoesnotcmbodyany
AT&T Code,
(Bx. 135; Ex. 240 1 33.) Novell concluded that
any other interpretation “would defy logic as
well ng the intent of the parties”. (Ex. 135; Ex,
240931

‘| between AT&T and IBM or Amendment No, X,

Frn e
tctin. |

3

2% i o

Disputed to the extent the statement purports o
describe the scope of the agreements

(¥963-163.)

Decmed admitted: Naothing In 5CO’s staterent
specifically controverts IBM’s facts with
admisslble evidence meeting the requirements of
Rule 56,

The material referred to by SCO dees not
support SCO’s statement.

193,

After SCO fiiled o follow Novell's instruction,
on October 10, 2003, Novell expressly waived
any purporied right of SCO’s {o assert a breach
of the IBM Software Agreement based on IBM’s
use or disclosure of code that does oot contain
any UNIX System V source cods, (Ex. 136; Ex.
240 934.) Novell states in its letter to SCO:
Accordingly, pursuant to Section 4,16(b) of
the Asset Purchase Agreement, Novell, on
behalf of The SCO Group, hereby waives
any purported right SCO may claim fo
require IBM to trest IBM Code, that is code
dmlopedbyIBMorlicemedlry IBM
from a third party, which IBM incorporated
in AIX but which itself does not contain
proprietary UNIX code supplled by AT&T
under the licence agreoments betwoen
AT&T and IBM, itself as subject to the

confidentiality obligations ot use restrictions

of the Agreements_
(Bx. 136; Bx. 240934,

Disputed to the extent the statecment draws a
legal conclusion. Disputed in that Novel]

does not have the right or authority to “expressty
waive any purported right of SCO”s to assert
breach of the IBM Software Agreement.” (%
279-93.) Dispirted to the extent the statement
purports to describe the scope of the agreements
between AT&T and IBM or Amendment No. X.
(F163-163.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56,

The material referred to by 5CO does not
suppert SCO’s statement,
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from Mr, LaSala to Mr. Tibbltts, Novell further
directed SCO to waive any purported right to
assert a breach of the Sequent Software
Agreement based on [OMs use of disclosure of
code that does not contwin amy UNEX System V
source code. (Ex, 137:Ex. 2404 35.) The letter
states:
[Flursaant to Section 4.16(b) of the Assst
Pucchase Agreement, Novell hereby directs
SO0 to waive any purported tight SCO may
claim to require Sequent (or IBM as its
successor) o treat Sequent Code as subjeot
to the confidentiality obligations or use
resirictions of Sequent’s SVRX license,
NovolldiructsSCOtotakcﬁlisncdonby
noon, MDT, on February 11, 2004, and to
notify Novell that It has done so by that
time.
{Ex. 137}

Additionally, on February 6, 2004, in  letter

P 2R

e o |
Disputed to the extent the statement draws a
legal conchusion. Disputed in that Novell does
not have the right or authority to “waive any
Ppurported right to assert a breach of the Sequent
Software Agreement,” (7% 279-93.) Disputed to
the extent the statement puwrports to describe the
scope of the agreements between AT&T and
Sequent. (1463-163.)

FRtER e
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Deemed admitted: Nothing in SCO’s statem,
specifically controverts IBM’s facts with
admisslble evidence meeting the requirements of
Raule 56,

ent

The material referred to by SOO does not
support SCO’s statement.

195,

In the fetter, Novell reiterated that SCO's
rellance on Section 2.01 of the Software
Agrecment was misplaced, and stated that
“SCO’s intexpretation of ssction 2.01 is plainly
comfraty to the position taken by ATET, as
author of and party to the SVRX licenses”,
(Ex. 137.)

Dlsputed to the extent tho statement purports to
describe the scope of the agrecinonts
between ATST and Sequent. (F163-163.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

The matertal referred to by SCO does not
support SCO’s statement,
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After SCO failed to follow Novell's mstmctlon,

on February |1, 2004, Novsll expressly waived

any purported right of SCO to assert a breach of

the Sequent Software Agreement besed on

IBM’s use or disclosure of code that does not

contain any UNIX System V source code.

{Ex. [38; Ex.240 ¥36.) Novell states in itg

letter to SCO:
Accordingly, pursuant to Section 4.16(b) of
the Asset Purchase Agreement, Novall, on
behalf of The SCO Group, hereby waives
any purported right SCO may claim to
require Sequent {or [BM as its sucoessor) to
treat Sequent Code as subject to the
confidentiality obligations ot use restrictions
of Sequent’s SVRX license.

ady _

Dispmed to tbceant thc statcment draws a
legal conclusion. Disputed in that Novell

does not have the right or authority to “exprassly
waive any purported right of SCO to assert a
breach of the Sequent Softwars Agreement.” (7§
279-93.) Disputed to the extent the statement
putports to describe the scope of the agresments
between AT&T and Sequont, (§]63-163.)

Dcamed admitted: Nothmg in SCO s statc:mcnt
specifically controverts IBM’s facts with
admissible evidence meeting the requiroments of
Rule 56.

The material referred to by SCO doas not
support SCO’s statement.

197.

Novell also waived any purported right of SCO
to terminate the IBM Sublicensing Agreement,
(Seg Ex. 139; Ex. 140; Ex. 240 1Y 37-39.)

Disputed to the extent the statement draws a
legal cotclusion. Disputed in that Novell
does not kave the right or authority to “vwaive
any purported right of SCO to terminate the IBM
Sublicensing Agreement.” (1] 275-93.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.
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June 9, 2003, in a letter from Jack L.
Messman to Dart McBride, Novell informed
SCO that under the terms of Amendment No. X
SCO did not have the right to terminate any of
IBM's rights under the Sublicensing Agreement
to distribute Its ATX software program. (Ex.
139; Ex. 240 §37.) The letter states:

Pursuant to Amendment No. X, however,
Novell and SCO granted IBM the
“irrevocable, fully paid-up, perpetuat right”
to exercise all of the rights under the IBM
SVRX Licenses that IBM then held. 1BM
paid $10,125,000 for the rights under
Amendment Na. X. Novell betieves,
therefore, that SCO has no right to terminate
IBM’s SVRX Licenses, and that It is
Inappropriate, at best, for SCO to be

threatening to do so.
(Ex. 139; Ex. 240937

:i'l‘,"--n - :53& o R Ll
Disputed to the extent the statement draws a
legal conclusion. Disputed to the extent the
statement purports to desoribe the scope of
Amendment No. X. (See SCO’s Memorandum
in Opposition to [BM's “Mation for Summary
Judgment on SCO’s Copyright Claim (Flfth
Cause of Action}.”}

R W
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specificaily controverts IBM’s facts with
admissible cvidence meeting the requirements of
Rule 36,

The material referred to by SCO does not
support SCO’s statement,

Novel] further directed SCO to waive any
purported right under Its SVRX Licenses with
1BM to terminate IBMs right to distribute AIX
undes the JTBM Sublicensing Agreement:
[Flursuant to Section 4.16(b) of the Asset
Purchase Agreement, Novell hereby directs
$CO to waive any purported right SCO may
claim to terminate IBM's SVRY Licenses
cnumerated in Amendment X or to revoke
any rights thercunder, including any
purparted rights to terminate asserted in
SCO’s letter of March 6, 2003 to IBM.
Novell directs SCO o take this action by
noon, MDT, June 12, 2003, and to notify
Novell that it has done so by that time.
(Ex. 139; Ex. 240 138.)

Disputed to the extent the staternent draws s
legal conclusion. Digputed in that Novell
does not have the right or authority to “direct
SCO to waive any parported right under Its
SVRX Llcenses with IBM to terminate [BM’s
right to distribute AIX under the IBM
Subllcensing Agreement.™ (§Y 279-93.)}

Deemed admitted: Nothing In SCO’s statement
specifically controverts IBM's facts with
admissible evidence mecting the requirements of
Rule 56.

The matorial referred to by SCO does not
support SCO’s statement,
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200,

"After SCO failed to follow Novell's stmaction,

on June 12, 2003, Novell expressly waived any
purpotted right of SCO to terminate [BM’s
rights under the IBM Sublicensing Agreement.
(Ex. 149; Ex. 240 439.) Novell states In its
letter to SCO:
Accordingly, pursuant to Section 4.16(b) of
the Asset Purchase Agreement, Novell, on
behalf of The SCO Group, hereby waives
any purported right SCO may claim to
terminate IBM's $VYRX Licenses
enumerated In Amendment X or to revoke
any rights thereunder, including any
puarpotted rights to terminate asserted In
SCO’s lettar of Match 6, 2003 to IBM.
(Ex. 140; Bx_ 240 §39.) *
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Disputed to the extent the statement draws a
legal conclusion, Disputed in that Novell
does not have the right or authority to “expressly
waive any purported right of SCO to terminate
LBM’s rights under the [BM Sublicensing
Agreement.” (9§ 279-93.)

7 : RS st
Deemed admitted: Nothing in SCO’
specifically controverts [BM's facts with
admissible evidence meeting the requirements of
Rule 36,

The material referred to by SCO does not
support SCO's statement.

201,

Following SCO's refusal to disclose the nature
ofits claims or its alleged evidence, IBM served
interrogatories on SCO asking It to deseribe in
detail itg allegations and alleged evidence of
misconduct by IBM. (Ex. I1.)

Dispued to the extent the statement suggests
that SCO did not proceed in discovery in good
faith or could have provided the requested
information without precedent production of
matesial by [BM (] 234-69), and to the extent
the statement suggests that [BM was unable to
identify those Instances in which its cmplkowyees
contributed technology to Linnx from the AIX or
Dymix/pix operating systems (IBM Statement of
Fact No. 238 and material cited thereln )

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

1

202.

For example, IBM asked SCO to: “[pilease
identify, with specificity (by product, file and
Imcofcod:,whmappropriaie) S Sy
confidential or proprietary Information that
pleintiff afleges or contends IBM
misappeopriated or misused™, (Ex. 11 at
Interrogatory No. [.)

Disputed to the extent the statement suggests
that SCO did not proceed in discovery in good
faith or could have provided the requested
information without precedent production of
material by [BM (1] 234-69), and 1o the extent
the slatement suggests that IBM was unable fo
identify those instances in which its employees
coniributed technology to Limnx from the AIX or
Dymix/ptx operating systems (IBM Statetnent of
Fact No. 238 and material cited thereln.)

Deered admitied: Nothing in SCO's statement
specifically controverts [BM’s facts with
admissible cvidence mecting the requirements of
Rule 56,
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IBM askod SCO: “For .. . any confidential or
proprietary Information identified in response to
intesrogatory No. I, [to] please identify . . . (b)
the nature and source of [SCO*s] rights™. (S¢c

(Ex. I1 at Interrogatory No. 2.)

ety ST

Disputed to the extent the statement suggests
that SCO did not proceed In discovery in good
faith or could have provided the requested
Information without precedent production of
material by IBM (14 234-69), and to the extent
the staternent suggests that IBM was unable to
identify those instances in which its employees
contributed technology to Limux from the ATX or
Dynix/px operating systems (IBM Statement of
Fact No. 238 and material cited therein.)
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Deemed admiifed: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissiblie evidence meeting the requirements of
Rule 56.

204,

At the same time, IBM afso asked SCO to
Hdentify how IBM is alleged to have viojated
SCO’s rights. IBM asked SCO: “For ., .any
confidential or proprictary information identified
in response to interrogatory No. I, [to] pleass
describe, in detail . .. (a) the date of the alieged
misuse or misappropristion; (b) all peryons
Invelved in any way in the alleged misuse or
misappropriation; {c) the specific manner in
which [BM is alleged to have engaged in misuse
or misappropriation; and (d) with fespect to any
code or method . . . the location of each portion
of such code or method in mny product, such as
ALX, in Limxx, in open source, or in the public
domain.” (Bx. 1] at | No. 4.)

Disputed to the extent the statement suggests
that 8CO did not proceed in discovery In

good faith or could have provided the requested
information without precedent production of
material by IBM (1§ 234-69), and to the extent
the statement suggesis that [BM was unabie to
identify those instances in which its employees
contributed technology to Linux from the AIX or
Dynbx/ptx operating systems (IBM Statement of
Fact No. 238 and material cited thercin.)

Deerned admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56,

205.

Moreover, IBM asked SCO to; “(1) identify
with specificity ali the material in Linux to
which it claims rights; (2) detail the nature of its
alleged rights, such as whether and how the
material in which SCO claims rights derives
from UNIX; and (3) state whether IBM has
infringed SCO’s rights and, If so, detsdl how
IBM imfringes SCO’s alleged rights. (See Bx. 12
at Interogatory No. 12.)

Disputed to the extent the statement suggests
that 8CO did not proceed in discovery ingood
faith or could have provided the requested
information without precedent production of
material by IBM (1Y 234-69), and to the extont
the statement suggests that IBM was unable to
Identify those instances in which its smployees
contributed technofogy to Linux from the AIX or
Dynix/ptx operating systems (IBM Statement of
Bact No. 238 and matsrial cited therein.)

Decmed sdmitted: Nothing in SCO’s statemnent
specifically controverts IBM’s facis with
sdmissible evidence meeting the requiretneats of
Rule 56.
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Further, IBM asked SCO: “For each line of code

and other material identified in response to
Interrogatory No. 12, [to] please stato whether
(a} IBM has infringed plaintiff's rights, and for
any rights [BM is aileged to have infringed,
describe in detail how IBM is alleged to have
infringed plaintiff’s rights™. (Ex. 12 at
Interrogatory No. 13.)

" 2 155
Disputed to the extent the statement suggests
that SCO did not proceed In discovery in good
faith or could have provided the requested
information withou! precedent production of
matetial by IBM (4 234-69), and to the extent
the statement suggests that [BM was unable to
identify those instances in which its employees
contributed technology to Linux from the AIX or
Dynix/ptx operating systems (IBM Statement of
Fact No, 238 and maicrial cited therein.)

7

admitted: Nothing in SCO’s statement
specificaily controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

207.

SCO did not provids [BM with all of the
Information it requested, and IBM twice moved
to compel meaningful responses on October |,
2003 and Movember 6, 2003, (Ex. 62; Ex. 63.)

Disputed to the extent the statement suggests
that 8CO dld not proceed in discovery In good
faith or could have provided the requested
information without precedent production of
material by IBM (1§ 234-69), and to the extent
the statement suggests that IBM was unable to
identify those instances In which its employees
contributed technology to Linux from the ALX or
Dynid/pix operating systems (IBM Statement of
Fact No. 238 and material cifed therein.)

Deemed admitted: Nothing in SCO’s statement
speclfically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.
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pecifically, IBM asked the Court to require
SCO to specify () all the material in Linux to
which SCO claims rights (¢, by kemel version
X, file ¥, and llnes I-2-3); (2) the nature of

| SCOs alleged rights, inchding Whether and. if

50, how the material derives from the UNIX
software (L.¢,, if SCO asseris contract, copyright
or somne other right to the identified code, and
how the Linux code identified derives from
UNIX version 4, file B, lines 4-5-6); and (3)
whether [BM has Infringed material to which
SCO claims rights, and if so, the details of the
alleged Infringement (1,2, by copying Linux
kemnel verslon X, file ¥, lincs 7-2-3, which are
copled or dertved from UNIX version 4, file B,
lines 4-5-6; or by distributing Linux kernel
verslon X, file ¥, lines 1-2-3, the structure and
sequence of which was copied from UNTX
verslon 4, file B, linea 7-8-, ot by inducing
others to copy (or distribute) Linnt kernel
version A, file ¥, lines 7-2-3, which are copled or
derived from UNIX verslon A, file B, lines 4-5-
6} (Sec Bx. 63.)

Disputed to the extent the statement suggests
that SCO did not proceed in discovery in

good faith or could have provided the requested
information without precedent production of
material by [BM (7Y 234-69), and to the extent
the statement suggests that IBM was umsble to
identify thoss instances in which its employess
contributed technology to Linux from the AIX or
Drymix/ptx operating systems (IBM Statement of
Fact No. 238 and material cited therein.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admisgsible evidence meeting the requirements of
Rule 56.

209,

On December 12, 2003, the Court ordered SCO
to provide this information on or before January
12, 2004. (Sge Ex. 55.) The Court ordercd SCO
to“identiﬂfandsmtewiﬂupeciﬂcityﬂwsoumc
code(s) that SCO Is claiming form the basis of
their actlon sgalnst IBM”. (Ex. 55.)

Disputed to the extent the statement suggests
that the Court found that SCO had not
proceeded in discovery in good faith, to the
extent the statement suggests that the Court had
concluded that IBM was unable to identify those
instances in which its employecs contributed
technology to Linux from the ALX or Dynix/ptx
operating systems, and to the extent the
staternent suggests that the Court's Order
sdopted the requests for retief set forth in iBM’s

underfying motion. (¥ 239-42.)

Deemed admitted: Nothing in SCO’s statement
specifically contraverts IBM's facts with
admissible evidence mesting the requirements of
Rule 56.
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[ I an order dated Masch 3, 2

, the Court
reiterated its December 2003 order, compelling
SCO agnin to provide meaningful respanses to
IBMy interrogatories, this time on or before
April 19, 2004, (See Ex. 56.) Specifically, the
Court required SCO to “fufly comply within 45
days of the enlry of this order with the Court's
previous order dated December 12, 2003”,

(Ex. 56.) Thus the Court required SCO to
“respond fully and In detail to Interrogatory Nos,
12 and 13 a1 stated in {BM’s Second Set of
Interrogatories fwhich require SCO to specify
(1) the material in Linux to which SCO clains
rights; (2) the nature of SCO's alleged rights
including whether and, if so, how the matcrial
derives from UNIX; and (3) whether IBM has
Infringed material to which SCO claims rights
and, if o, the details of the alteged
infringement].™ (Ex. 55.)

Disputed to the extent the statamen

5] EP:.‘“. ol
suggests
that the Court found that SCO had not proceeded
in discovery in good faith, to the extent the
statement suggests that the Court had concluded
that IBM was unable to identify those instances
in which its employees contributed technology to
Limix from the AIX or Dyaix/ptx operating
systems, and to the extent the statement suggests
that the Court’s Order adopted the requests for
relicf set forth in IBM’s undedlying motion. (1%
243-51.)

Deemed admitted; Nothing in SCO's statement

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

211

Despite the Court’s orders, SCO again did not
produce the Information requested by IBM. (Ses
Ex. 132.) While 8CO identlfied more materials
in Linux to which it claimed rights (albeit
without the particularity ordered by the Court
and without an adequate cxplanation as to why It
dld not provide all of these materials in response
to the Court’s first order}, SCO still did not
detail the nature of its alleged rights or describe
in detnil how IBM was alleged to have infringed

SCO's rights. (Seg Bx. 132)

Disputed to the cxtent the statement suggests
that SCO did not proceed in discovery in good
faith (Y 234-93), to the extent the statement
suggests that the Court had concluded that TBM
was imable {0 identify those instances in which
its employecs contributed technology to Linux
from the AIX or Dynix/ptx operating systems
and to the extent the statement suggests that the
Court's Order the requests for relief st
forth in {BM's underlying motion (1§ 239-51).

Decmed admitted: Nothing in SCO’s statement
specifically controverts [BM's facts with
admissible evidence meeting the requirements of
Rule 56,
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“Despite the Court’s order. SCO

T :

0ot identify a
single version, fils, or line of Systern V code,
methods, o concepts allegedly misused by [BM.
SCO did not identify a single version, file, or
line of AIX or Dynix code, methods or concepts
allegedly misused by [BM. And, SCO did not
link a single line of allegedly misused Limux
code to any version, file, or line of ATX, Drynix
or System V code. {Sse Ex. [32.)

- 1.?:%. e
Disputed
that SCO did not proceed in discovery in good
faith or could have provided the requested
information without precedent production of
material by [BM (9§ 234-69), to the extent the
statement suggests that IBM was unable to
identify those instances in which its cmployees
contributed technology to Linux frore the ATX or
Dynix/ptx operating systems (JBM Statsment of
Fact No. 238 and material cited therein), to the
extent the staternent suggests that the Court had
concluded that IBM was unable 1o identify those
Instances in which its employees contributed
technology to Linux from the ALX or Dynix/ptx
operating systems and to the extent the statement
suggests that the Court’s Order adopted the
requests for relief st forth in [BM's underlying
mofion (1 239-51).

extent the statement suggests

: g in SCO’s statement
specifically controverts [BM’s facts with
admissible evidence meeting the requirements of
Rule 56.

213,

Based on SCO’s continued failure to comply,
[BM moved on May 18, 2004 for partial
summary judgment. (Ex. 65 a1 27.)

Disputed to the extent the staternent suggests
that SCO did not proceed in discovery in good
faith or could have provided the requested
information withotit precedent production of
material by IBM (1§ 234-69), and to the extent
the statement suggests that [BM was unable to
identify those instances in which its employees
contributed technology to Linux from the ATX or
Dynin/ptx operating systems, to the exient the
statement suggests that the Cowrt had concluded
that IBM was unsbie to Identify those instances
in which its employees contributed technology to
Limux from the ALX or Dynix/ptx operating
systems (IBM Statement of Fact No. 238 and
materia) clted therein), and to the extent the
statemnent suggests that the Court's Order
adopted the requests for relief set forth in IBM's

underlying motion (3§ 239-51).

Deemed admitted: Nothing in SCO's statement
specifically controverts [BM's facts with
admissible cvidence meeting the requirements of
Rule 56,




On February 8, 2005, the Court expressed
astonishmeant at SCO’s failure of proot, but
deferred a decision on the merits of IBMs
summary judgment motion until after the close
of discovery. (Ex. 57 at [0}

-

i
Dependi
of proof,” disputed to the extent the
statement suggests that the Court concluded that
5CO had fatled to or would be unabie upon full
discovery to adduce proof to support tts claims,
which statement the cited material does pot
support.
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ng on the meaning of the term “failure Deemed admitted: Nothi
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ng in SCO’s statemen
speclfically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56,

215,

The Court set October 28, 20035 as the “Interim
Deadline for Parties to Disclose with Specificity
All Allegedly Misused Material” and December
22, 2005 as the “Final Deadline for Parties to
Identify with Specificity All Allegedly Misused
Material™. {Ex, 58 at 4.} The Court required
SCO "to Update Interrogatory Responses
Accordingly”, (Ex. 58 at4; Ex. 418 at 56.)

Undisputad,

Undisputed.

216,

On October 28, 2005, pursuant to the Court’s
July [, 2005, scheduling Order, SCO served its
lnterim Disclosures, Like its prier discovery
responses concerning the allegedly misused
materials, SCO failed to deseribe alf of the
allegedly misused materials by version, file, and
line of code. {Ex. 53

Dispated to the extent the statement suggests
that the Court had ordered, clsarly or
otherwise, SCO “to describe all of the allegedly
misused materials by version, file, and line of
code.” (Docket No, 643.)

Deemed admitied: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible cvidence meeting the requirements of
Rule 56,

217,

Upon review of SCO’s Interim Digclosures, [BM
immediately notified SCO that it failled “to
identify the allegedly misused material by
version, file and line of code™, ™o identlfy and
match up the allegedly infringing and allegediy
infringed material by version, file and [ine of
code”, “to identify the material alleged to have
been contributed improperly by version, file and
line of code”, and to identify, “to the extent the
allegedly contributed material is not UNIX
System V code, but is in any sense alleged to
have been based on or resulted from UNIX
System V coxde, the version, file and line of
UNIX Systen V code from which the allegedly
contribuied material i3 alleged to derfve or
reault.” {Ex. [51atl)

Depending on the meaning of the word
“Inmediately,” disputed to the extent the
statement suggests that [BM provided such
notice 2s soon as it had reached its conclusions,
and which statement the cited material does not
support, disputed to the extent the stafement
suggests that the Court had ordered, clearty or
otherwise, SCO “to describe all of the allegedly
misused materials by version, filke, and line of
oode.” (Docket No. 643.) .

Deemed admitted: Nothing in SCO's statement
specifically controverts [BM's facts with
admissible evidence meeting the requirements of
Rule 56,
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EBM notified SCo that unlecs SCO complled Dlspuwd to the extent the statement suggests Deemed a.dm:twd Nothing In SCO’s slan:mcnt
with the specificity required by the Cowt’s many | that the Court had ordered, clearly or speclfically controverts IBM?s facts with
orders, "IBM Intends to ask the Court to otherwise, 8CO "to describo all of the allegedly | admissible evidence meeting the requirements of
preclude SCO from pursuing any claims misused materials by version, file, and line of Rule 56.
regarding sllegedty misused material not code.” (Docket No. 643.)
properly disclosed on or before December 22,

2005, (Bx. 151at2)

219. | Thereafler SCO expressly stipnlated and asmed Disputed to the cxtent the statement purports to | Deemed admitted: Nothing in SCO’s statement
with 1BM that its claims would not exceed the summarize the terms of the parties’ stiputation. specifically controveris IBM’s facts with
Final Disclosures. In a Stipulation Re {Ex.431.) admissible evidence meeting the requirements of
Scheduling Order filed with the Court on Ruie 56.

| December 7, 2005, the parties stipulated snd
agreed as follows:

1. Both parties are required o identify with
specificity any and all material that each
party contends the other has misused no
later then December 22, 2005; ...
(c) Neither party shall be permitted to use
[the period for discovery relating to the
Final Disclosures] for the purpose of
identifying additional misussd material
not disclosed by the Decomber 22, 2005,
deadline.
(Ex. 481)
220. | On December 22, 20085, SCO served its Final Dispied to the extent the statement suggests Deemed admlited: Nothing in SCO’s statement
: Disclosures, again largely failing to describe afl | that the Court had ordered, clearly or otherwise, | specifically controveris IBM's facts with
of the allegedly misused materials by version, 8CO “W describe all of the allegedly misused admissible ¢vidence meeting the requirements of
file, and line of code and to updats its materials by version, file, and line of code.” Rule 56.
interrogatory responses, (Ex. 54.) {Docket No. 643.) Disputed to the extent the
statement purports to characterizs the final
disclosures. (Bx. 144.)

221. | Baged on SCO's failure to follow the court’s Disputed to the extent the statement suggests Deemed admitted: Nothing in SCO’s statement
orders requiring It to identify afl of the allegedly | that the Court had ordered, clearly or otherwise, | speclfically controverts IBM’s facts with
misused muerials by vetgion, file, and line of 8CO 'to describe all of the allegedly misused admissible cvidence meeting the requirements of
code, IBM moved on Pébruary 13, 2006 to materials by version, file, and line of code.” Rule 56.
preclude certain of SCO's claims. (Ex. 66.) (Docket No. 643.) Disputed to the extent the

statement purports to characterize the final
disclosures. (Ex. 144
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ending isposition of IBM’s motion, SCO the extent the statement suggests
served several expert reports seeking to that the content of the referenced expert specifically controverts IBM's facts with
challenge additional allegedly misused materials reports included material that the Court had admissible evidence meeting the requirements of
that were not identified in its Final Disclosures. | ordered SCO to produce by its Final Disclosures | Rule 56,
IBM then made another motion (which has been | but that SCO had not included in its Final
fully briefed but not yet argued) to confine and Disclosures. {Docket No. 707.)
limit the scope of SCQ’s claims to those
materials identified in its Final Disclosures,
(Ex. 67.)
223, | Inan order dated June 28, 2006, the Court Disputed to the extent the statement suggests Deemed admitted: Nothing in SCO’s statement
granted, in part, IBM’s February 13, 2006 that the District Court granted IBM's motion, to speclfically controverts IBM's facts with
motion to prechide certain of SCO’s claims — the extont the statemont suggests that the order at | admissible evidence meeting the requirements of
striking from the case SCO’s Final Disclosure Issue wes one “striking from the case” the Rule 56.
Item Nos.: 3-22, 24-42, 44-89, 91-93, 95-112, matetial cited in the referenced item Nos., and to
14349, 165-82, 193, 232-71, 279-93. {Ex. 59 at | the extent the statement suggests that the District
36-38.) Court has passed judgment on the content of the
order, which statements the cited material does
not support,
224, | In grenting IBM’s motion in part, the Court held Disputed to the extent the statement suggosts Deemed admitted; Nothing in SCO’s statement
that “SCO should have suppiied not only line but | that the District Court granted IBM’s motion, to | specifically controverts IBM's facts with
version and file information for whatever claims | the extent the statement suggests that the admissible evidence meeting the requirements of
form the basis of SCO*s case against IBM™, Magistrate Court found that SCO had acted in Rule 56.
(Ex. 59 at 28.) bad faith in discovery, to the extent the statement
suggests that 5CO had acted in bad faith in
discovery, and to the extent the statement
suggests that the District Court has passed
Jjudgment on the content of the order, which
stafetnents the cited friaterial does not support.
225, | The Court held further that “SCO has had ample | Disputed to the extent the staterment suggests Deemed admitted; Nothing in SCO’s statement

opportunity to articulate, Identify and
substantiste its claims against IBM]. [SCO's)
failure was inientional snd therefore willful
based on SCO’s disregard of the cowrt's orders
and failure to sook clarification, In the view of
the court it is almost iike SCO sought to hide Its
case until the ninth inning in hopes of gaining an
unfair advantage despite being repeatedly told to
put ‘ali evidence . . . on the table.’™ (Ex. 59 at
32.)

that the District Court granied [BM's

motion, to the extent the statement suggests that
the Magistrate Court found that SCO had ected
In bad faith in discovery, and to the extent the
stalement suggests that the District Court has
passed judgment on the content of the order,
which statements the cited material does not
support.

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56,

Il



allegedly misused material. However, only a
subset of these ltems concerns SCO's claims of
breach of contract. (Ex. 54.)
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226. | Finally, the Court held that SCO’s conduct Disputed to the extent the statement suggests Deemed admitted: Nothing in SCO’s statement
prejudiced IBM in that “[rlequiring IBM to that the District Court granted IBM’s motlon, to specifically controverts IBM's facts with
engage In an analysis of milllons of lines of code | the extent the slatement suggests that the admissible evidence meeting the requirements of
to figure out which code is at issie in hopes of Magistrate Cowrt found that SCO had acted in Rule 36,
answering such questions is patently unfair given | bad fajth in discovery, and to the extent the
the fact that it was SCO’s duty to provide more statement suggests that the District Court has
detailed code in the first place.” (Ex. 59 at 35.) | passed judgment on the content of the order,

which statemeants the clted material does not
support,

227. | Following the Court's order the foHowing Disputed to the extent the statement suggests Deemed admitted: Mothing In SCO's statement
“Itemns” relating to $CO's allegations of [BM's that the District Court granted IBM's motion, to | specifically controverts IBM’s facis with
breach of contract refating to the ATX and Dynix | the extent the staternent suggests that the order at | admissibie evidence meefing the requirements of
operatlng systems remain in the case: Items 1,2, | issuc was one "striking from the case” the Rule 56.

23,43, 90,94 113-42, and 186.92, material cited In the previously referenced ftem
Nos., and to the extent the statement suggests
that the District Court has passed judgment on
the content of the order, which statements the
cited material does not support.

228. | Despite three orders of the Court, SCO has not Disputed to the extent the statement draws a Deemed admitied: IBM's statement is fully
adduced any evidence that IBM breached the legal conclusion, and in that the cited material supported by the cited material, SCO’s Final
Agreements. (Sge Bx. 54.) does not support the statemnent. Disclosures, which contains afl of SCO’s

purporied evidence that IBM breached the

Agreements.

Nothing in SCO's statement specifically

coniroverts IBM's facts with admissible

evidence meeting the requirements of Rule 56.
229. | 8CO’s Final Disclosures identify 294 Items of Undispiried. Undisputed.

12
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As aresult of the Court’s order of Jure 28, 2006,
only 43 of the ltems relating to SCO's contract
claims remain in the case, (ltems 1,2, 23, 43,
90, 94, 113-42 and 186-92.) These ltems
concern allegations of misuse relating to AlX
and Dynix. (See Ex. 54; Ex, 59}

i BSCOTs.
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Dispusted to the extent the statement suggests Deemed admitted: Nothlng in $CO’s staternent

that the District Court granted IBM’s motion, to
the extent the statement suggests that the order at
issue was one "striking from the case” the
material cited in the previously referenced ltem
Nos., and to the extent the statement suggests
that the Dastrict Court has passed judgment on
the content of the order, which statements the
cited material does not support,

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the District Court has “passed
Judgment on the conteat of the order”. (Ses Ex.
630 at 4.}

231

Only one of the remaining 43 ltems, ltsm 1,
concerns sllegations of misuse relating to ATX,
ltem | concerns IBM's Journaied Pils System
(JFS). (Ex. 54; Ex. 25146

Disputted to the extent the steternent suggests
that the order at issue was one “striking from the
case” the material cited in the previously
referenced ltem Nos., which statements the cited
material does not support.

Deemed admitted: Nothing in SCO’s siatement
specifically controveris IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

232,

The remaining 42 Items concern allegations of
misuse relating to Dynix. Item 2 concerns Read-
Copy Update (RCUY; Itsms 11342 concern
tegting technologies; and ltems 23, 43, 90, 94
and 186-92 concern "negative know-how” or
“exposure” to Dynix. (Ex. 54; Ex. 291 17)

Disputed to the sxtent the statement suggests
that the order at issue was one “striking from the
case” the matarial cited in the previously
referenced ltem Nos., which staternent the cited
material does not support.

Decmed admitted: Nothing in SCO's statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

233,

Only one of the remaining 43 Items (ltemm 1)
identifies any UNTX System V source code.
That Item ideatifies 17 llnes of code from one
version of a UNEX Systern V file. (See Ex. 54
ltem 1, Tab 425; Ex. 291 §8.) SCO’s exparts do
not address this file in their expert reports. (See
geverally Bx. 285; Ex. 286 9 84-122.) SCO
docs not allege that IBM publicly disclosed this
file to Linux or otherwise. (Sec Ex, 54}

Disputed to the extent the statement suggests
that JFS is not derived from UNTX System
V. (Ex. 277 11 95-114 & Bxs. C-H.)

Deemed admitied: Nothing In SCO's statement
speclfically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the only evidence SCO cites
for lts purported dispute is the portions of the
expert report of its proposed expert, Dr. Ivie, that
were expressly the subject of IBM's motion to
strike (IBM Ex. 67 at 9}, which Magistrate Judge
Wells granted. (IBM Ex. 621.) Accordingly
SCO cannot redy on this evidence.
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Only two of the remaining 43 Items (ftemns | and
2) identify any ATX or Dynix source code.
Thirty of the remaining 43 ltems (ltems 113-42)
identify code from Sequent’s SPIE Test Snites as
well 2s code from the Linux Test Project. (See
Ex. 54.) None of that testing code is part of

cither the Dynix or Llmux operating systems,
{Ex. 287 141, Ex. 288 1§ 25, 29; Ex. 291 §9.)

-5
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Disputed in that the SPIE

the Dynix operating system. (Ex. 164 at 253-
57.)

u—l%?‘ﬁfh"éa%fi‘ﬁf‘g‘%igb'l's Reply gy w37 00
Suites are part of | Deemed admitted: Nothing In SCO’s statement

specificaily controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

The material referred to by SCO does not
support SCO's statement. My, Rochkind stated
that he did not “have a definltion of [the]
Dynix/ptx operating system.” (SCO Ex. 164 at
256.) Further, SCO’s other proposed expert
agrees that “test suites should not be part of the
product they are testing.” (IBM Ex. 288 §29.}

235.

While the remaining 43 Ttems do idenfify Linux
kemel source code flles or Linux Test Project
files, 11 of these liems (ltems 23, 43, 9%, 94, and
186-92) do not identify any versions or lines of
code in the Linux kernel or any versions, files or
lings of source code from UNTX System V, AIX
or Dynix. SCO simply lists a number of Limx
kernel files (without version or line information)
for cach of those Items and does not offer any
cvidence (expert or otherwise) that these files
contaln any code methods or concepts from
UNIX System V, ALX, or Dynix. (See Ex. 54;
Ex. 2917110)

Disputed 1o the extent the statement suggests
that SCO way obligated to provide “versions,
files or lines of source code™ with respect 1o all
of IBM's allegediy misused material, (Docket
No. 643.)

Deemed admitted: Nothing in SCO's staternent

|| specifically controverts IBM's facts with

admisslble evidence meeting the requirements of
Rule 56, Futher, SCO’s contention that it was
not obligated to provide “versions, files or lines
of source code™ has been rejocted by the Court,
(Ex. 630 at 4.)

236,

SCO has not specifically identified, in fhe Final
Disclosures or elsewhere, a single line of UNTX
System V material that IBM is atleged to have
misussd in violation of its contractual
obligations. Nor has it specifically ideniified
anty evidence that IBM misuged any UNIX
System V code. (Ex. 54; Ex. 29195.) When
1BM raised with SCO its failure to disclose
UNIX System V material, SCO stated that “IBM
keeps insisting on something that is not part of
SCO's claims, so it should come as no surprise
that files or lines of code in System V have not
been identified”, (Ex. 134 s42.)

Disputed to the extent the statement suggests
that SCO has not shown that Linux versions 2.4
and 2.6 are derivative works of UNIX System V.
releasc 4 under the copyright law. (Ex. 274.)
Disputed to the extent the staterent suggests
that SCO has not shown that AIX is a derivative
work of UNIX System V, release 4 under the
copyright law. (See SCO’s Memorandum in
Opposition to IBM's “Motion for Summary
Judgment on SCO's Copyright Claim (Fifth
cause of Action).”)

]

Dreemed admitted: Nothing in SCO's statement
specifically controverts IBM's facts with
admissible evidonce meeting the requirements of
Ruie 56. SCO's statements relating to Llnux and
AIX, while meritless, have no bearing on
whether it cver identified any evidence that |BM
migused any UNTX System V code.
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None of the mmﬁal BMIs allcgcd 10 have

misused is, or contains, UNTX System V code,
methods or concepts, or is, or contains, a
modification or derivative work of UNIX
System V. (See Bx. 54; Ex. 291 § I 1; Ex. 181 9§
11-50.}

N‘"E._le‘,ri o m’lmﬁf’b _ ‘ -

Dnspmed tothe extent thc ;statzment suggnsrts

that SCO has not shown that Linux verslons 2.4
and 2.6 are derivative works of UNIX System V,
relcase 4 within the meaning of the copyright
laws. (Ex. 274.) Disputed to the extent the
statement suggests that SCO hes not shown that
AIX is a derivative work of UNTX System V,
release 4 under the copyright law, or that SCO
has not alfeged that IBM’s distribution of jis
ALX operating system post-termination of itg
UNIX System V licenses constitutes a violation
of SCO's copyrights. (Sge SCO’s Memorandum
in Opposition to IBM’s “Motion for Summary
Judgment on SCO’s Copyright Ciaim and Fifth
Cause of Action).”

Deemed admitied: Nothing In SCO'S smtumcnt
specifically controverts IBM's facts with
admissible cvidence meeting the requirements of
Rule 56. SCO’s statements relating to Linux and
AIX, while meriticss, have no bearing on
whether any of the material IBM is alleged to
have misused is, or contains, UNIX System V
code, methods or concepts, or is, or contains, a
modification or derivative work of UNIX
System V.,

238,

All of the material IBM is alleged to have
misused in the remaining ltems (ltems 1-2, 23,
43, 90, 94, 11342, and 186-92) is original IBM
work or the work of third parties other than 5CO
and independent of System V. (Ex. 162.15; Ex.
248 1 5; Ex. 218 15; Ex. 243 5; Bx. 1681 6;
Ex. 258 91 45, Bx. 231 9§ 7-8; Ex. 292 14; Ex.
507 at 49, 57, 199-200, 225-26, 228; Bx, 293 §
4; Bx. I7314; Ex. 196 1 5; Ex.BS?S;EX.B'i
§5; Bx. 211 §5; Ex, 2169 5; Bx. 246 1 4; Ex.
210 16; Ex. 263 1 5; Ex. 2221 5; Ex. 206 74 4-
5; Ex. 2749 4, Bx. 161 § 4; Ex. 2251 5; Ex. 188
15)

SECTION REDACTED

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

SECTION REDACTED
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239. | Note of the AIX or Dynix material that IBM is Disputed for the reasons set forth in response to | Deerned admitted: Nothing in SCO's statemnent
alleged to have misuged was written by IBM Paragraphs 243-276 below. specificaliy controverts IBM's facts with
referencing UNIX System V. (Ex. 291 fii) admissible evidence meeting the requirements of

Rule 56,
§CO’s statement does not refer with particularity
th those portions of the record on which SCQO
relies and SCO does not properly cotrirovert
IBM's statements in the paragraphs referenced.
240. | SCO has identified 25 persons as having been Disputed for the reasons sef forth in response to | Deemed admitted: Nothing in SCO's siaternent
invalved with the allegedly improper IBM Paragraphs 243-276 below. specificatly controverts IBM's facts with
disclosures: Barry Amdt, Ben Rafanello, Dave admissible evidence mesting the requirements of
Kleikamp, Mark Peloquin, Steve Best, Dipankar Rule 56.
Sarma, Paul McK enney, Martin Bligh, Tim
Wright, Paf Gaughen, Wayne Boyer, John SCO's statement does not refer with particularity
George, Haren Babu Mynend, Hien Nguyen, Jim to those porfions of the record on which SCO
Keniston, Larry Kessler, Hal Porter, Vivek relies and SCO does not properly controvert
Kashyap, Nivedita Singhvi, Shirley Me, Venkata IBM's staternents in the paragraphs referenced.
Jagana, Jay Vosburgh, Mike Anderson, Mike
Mason, Ruth Forester, (Ex. 291 1i2)
241, | None of these individuals referred to or Disptsted for the reesons set forth in response fo | Doemed admitied: Nothing In SCO's statement
otherwise used non-public UNTX System V IBM Paregraphs 243-276 beiow. Disputed in specifically controverts [BM's facts with
souree code, methods, or concepts in making the | that Exhibit 507 does not support the statement. | admissible evidence mecting the requirements of
challenged Linux contributions. (EBx. 291913, Rule 56.
Ex. 162.95; Ex. 248 1 5; Ex. 218 § 5; Ex. 243 '
V3:Ex. 168 §6; Ex. 258 9§ 4-5; Bx. 231 17 7-8; SCO's statement does not refer with particularity
Ex. 292 §4; Bx. 507 at 40, 57, 199200, 225-26, to those portions of the record on which SCO -
228; Ex. 293 14; Ex. 173 14; BEx. 196 15; BEx. relies and SCO does not properly controvert
23515;Ex.23715;Ex.21115;Ex.21615; IBM's statements in the paragraphs referenced.
Ex. 246 14; Bx. 210 16; Ex. 263 15; Ex. 222 Further, IBM Ex. 507 fully supports [BM's
¥ 5; Ex. 206 11 4-5; Bx. 274 §4; BX. 161 14; Ex. statement. For example, Mr. Wright testified
225915, Ex 188%5) that he did not “recall ever referencing or
reviewing any System V source code while fho
was] at [BM.” (TBM Bx. 507 at 228))
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In making the chal lenged conmbuﬂons, thc

alleged wrongdoers identified by SCO relied on
their own creativity and general experience.
(Ex. 2911 13; Ex. 1621 5; Bx. 2481 5; Ex. 218

15 Ex. 2439 5, Ex. 168 16; Ex. 258 9§ 4-5; Ex.

231 97; Bx. 292 14, Bx. 507 at 109-10; Ex. 293
¥4, Ex. 173 % 6; Ex. 196 7 5; Ex. 235 § 5; Ex,
23795, Ex. 211 15, Ex. 216 15; Ex. 246 1 4;
Ex. 21096; Ex. 263 9 5; Bx. 2224 5; Ex. 206
15, Ex.274% 4, Ex. 161 15; Bx. 2251 5; Ex.
18215

DlSputed forﬂn reasons set forﬂ: in rmponseto ]

IBM Paragraphs 243-276 below. Disputed in
that Exhibit 507 does not support the staternent,
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. Deemed admrttcd Nothing in SCO‘s slawment

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

SCO’s statement does not refer with particularity
to those portions of the record on which SCO
relies and SCO does not properly controvert
IBM’s statements in the paragraphs referenced.
Further, IBM Ex. 507 fully supports IBM’s
statement. For example, Mr. Wright testified
that, with respect to the materiat he Is alleged to
have contributed, It “has no relation to pix.”
{IBM Ex. 507 at 199.)

SECTION REDACTED

243, | The remaining Items of allegedly misused Depending on the meaning of the phrase Deemed admitted: Nothlng in SCO's statement
material all concern original IBM works that can | “original IBM works,” disputed in that the speclfically controverts IBM’s facts with
be described in four categories; (1) IRM's referenced [tems includs technology taken from | admissible evidence mesting the requirements of
Journaled File System (JFS) contribution; (2) and developed based on modifications and Rute 56. Further, the only evidence SCO cites
IBM's Resd Copy-Update (RCU) contribution; | derivative works based on the licensed UNEX for its purpotted dispute is the portions of the
{3) IBM’s Linux Test Project (LTP) System V software product (§192),a0d JFS s a | expert report of its proposed expert, Dr. Ivie, that
contributions; and (4) general operating system | derivative work of UNIX Systemn V(Ex. 277 9§ | were expressly the subject of IBM's motion to
expetience or “negative know how™. (Ex. 2919 | 95-114 & Exs. C-H.). strike (IBM Bx. 67 at 9), which Magistrate Judge
14} Weils granted. (IBM Ex. 621.} Accordingly

SCO cannot reiy on thls evidance.
244, Undisprted. Undisputed.
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The aileged!y szused JES mawnnl does not
concern or include any UNIX System V code,
methods, or concepts; it is not 8 modification or
derivative work of UNEX System V: and it was
not based on or created with reference to UNIX
System V. (Ex. 291916.)

Ao ke

Dlsputed 'I‘hc rmsused JFS matcnal isa
medification or derivative work of UNIX

System V. {Ex. 277 Y 95-114 & Exs, C-H.)

f*’

Deemed admtttcd. Nothmg in SCO‘s ﬁalcmcnt
specifically controverts 1IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Ex. 277 relies on matetial that was not
disclosed in SCO’s Flnal Disclosures. (Sge
Docket # 696.)
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SCO has not specifically Identified any
System V material (by version, file ot line of
code, or otherwise) that it alleges is contained in
the allegedly misused JFS material, {Ex. 291 %
171; see also Ex. 54, liem 1.)

SECTION RED ACTED
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Dvisputed in that the misused JFS material Is a
modification or derivative works of UNEX
System V. (Ex. 277 1§ 95-114 & Exs. C-H.)
Disputed In that the cited material does not
support the statement.

SECTION REDACTED

"1 Deemed admiticd: Nothing i SC0"s siatement

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56,

With respect to SCO's first senteace, the only
evidence SCO clies for its purported dispute Is
the portions of the expert report of its proposed
expert, Dr. tvie, that were expressly the subject
of IBM's motion to strike (IBM Ex. 67 at 9),
which Magistate judge Wells granted. (TBM
Ex. 621} Accordingly SCO cannot rely on this
evidence.

SECTION REDACTED
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M has itself admitied,

JFS was origlnally ported from IBM’s OS/2
operating system, not AIX, or was written
specifically for the Linux JFS. (#x. 291 § 19,
Ex. 168 9§ 4-5.)

247, Deemed admitted: Nothing in SCO’s statement
SECTION REDACTED UNIX System V source code was used in the specifically controverts IBM’s facts with
. development of JES. (Ex. 277 94 95-114 & n.55 | admissible evidence meeting the requirements of
The allegedly misused JES material- & Exs. C-H.) Rule 56. The only evidence SCO cites for its
did not contain any UNIX System V code and purparted disparte is the portions of the expert
none of these individuals identified by SCO used report of its proposed expert, Dr. lvie, that were
or referred to UNIX System V sousoe code in expressly the subject of IBM’s motion to strike
developing JFS. (Ex. 291 18; Ex. 168 §6; (IBM Ex. 67 at 9), which Magistrats Judge
Ex. 21895 Ex.243 15 Bx. 2489 5: Ex. 162 Wells granted. (IBM Ex. 621.) Accordingly
%5 SCO cannot rely on this evidenoe. Further,
IBM Ex. 277 cites no evidence that “IBM has
itself admltted” that UNIX System V source
code was used in the development of JFS,
248. | The JFS code that IBM contributed to the Linux | Disputed in that the JFS code that IBM Decmed rdmitted: Nothing in SCO’s statement

contributed to Linux came from AlX (and
previousty UNIX System V). (Ex. 277 9§ 95-
114 & n.55 & Exs. C-H.) Disputed in that the
misused JFS material is a modification or
derivative works of UNIX System V., (Ex. 277
99 95-114 & Exs. C-H)

specifically controverts 1BM’s facts with
admissible evidence meeting the requirements of
Rule 56. The only evidence SCO cites for its
purported dispute is the portions of the expert
report of its proposed expert, Dr. lvie, that were
expressly the subject of IBM s motion to strike
(IBM Ex. 67 at 9), which Magistraie Judge
Wells granted. (IBM Ex. 621.} Accordingly
SCO cannot rely on this evidence.
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249,

: e T,
G872 did not include any UNEX System V code,

and was not based on UNIX System V. (Ex. 291
§19;Ex. 16897)

Disputed in that thc cnead matenal is na:ther
admissible nor sufficient to support the
proposition in the statemnent, and in that the JES
ln 0872 is dexived from and based on UNEX
System V. (Ex. 277 9% 95-114 & Exs. C-H.)

Doemod admitted: Noﬂnng in SCO 5 state-mmt
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56,

With respect to the first clause of SCO's
statement, the facis stated in IBM’s referenced
paragraph are fully supported by the cited
material and SCO does not articulate the basis
for its argument that the cited material is not
admisslble. Both Mr. Best, who led the project
to “port JFS code from IBM’s 0S5/2 operating
system to Linux” (IBM Ex. 168 § 7 and Mr.
Clark, who “was involved in the design of
IBM’s UNIX systems from 1989 to 2002” (IBM
Ex. 291 § 1} both state that 08/2 did ot include
any UNIX System V code, and was not based on
UNEX System V. (Ex. 291§ 19; Ex. 168 17.)

With respect to the second clause of SCO’s
statement, the only evidence SCO cites for Its
purported dispute is the portions of the expert
report of its proposed expert, Dr. 1vie, that were
expressly the subject of IBM's motion (o strike
(IBM Ex. 67 at 9), which Magistrate Judge
Wells granted. (IBM Ex. 621.) Accordingly
SCO cannot rely on this evidence.

250

Some 0S/2 bused JFS material was later shipped
In IBM*s ATX product. For this reason, the JFS
material that IBM contributed to Linux is
sometines mistaken as having originated from
ALX. (Ex.291920; Ex. 16845.)

Dispurted in that the JFS code that IBM
contributed to Linux came from A1X (and
previousty UNIX System V). (Ex. 277 1§ 95-
114 & n.55 & Exs. C-H.) Disputed In that the
mizused JFS material is & modification or
derivative works of UNTX System V. (Ex. 277
T195-114 & Exs. C-H.)

Deemed admitted: Nethlng in SCO’s statement
specifically condrovers IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. The only evidence SCO cites for its
purported digpute 13 the portions of the expert
report of its proposed expert, Dr. [vie, that were
expressly the subject of IBM’s motion to strike
(IBM Ex, 67 at 9), which Magistrate Judge
Wells granted. (IBM Ex. 621.) Accordingly
SCO cannot rely on thls evidence,




SECTION REDACTED

SECTION RERACTED
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SECTION REDACTED

SECTION REDACTED

SECTION REDACTED

124




251,

3K SR
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SCO has identified thirty files in AIX that
contain “origin codes™ which, SCO claims,
indicate that the files were baged on UNIX
System V, Release 2 or earlier. (Ex. 54; Ex. 286

R [y

| 195; Ex. 291 121.) For these files, the Final

Disclosures do not identify a single line of
source code in ALX that is alleged to be jdentical
to or substantially similar to any source code in
UNIX System V. (Bx. 291 921.) In any event,
origin codes are not necessarily indicators of
whether a file contains System V material. (Ex.
291 $21; Ex. 181961, n.12)

T g

Disputed In that SCO has identified 179 files in
AEX that contain origin codes for UNLX

System V. (Exs. 287 & 288.) Disputed in that
the evidence shows (and easily permits the
infercnce) that origin codes are refiable
Indicators of whether a file contains System V
malerial andfor Is based on or dertved from such
material, (Ex. 139%334)

v
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]

Deemed admitted: Nothing in SOO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

With respect to SCO’s first sentence, SCO’s
citation to its expert raports (and not to the Final
Disclosures) shows that these *179 files” were
not identified in the Final Disclosures. Pursuant
to Magistrate Judge Well’s November 30 order,
8CO cannot rely on this material, ((BM Ex.
621.)

With respect to SCO’s second sentence, The
cited exhibit, the November 10, 2006
Declaration of Marc Rochkind, is an untimely
disciosure of expert oplnion, as it was not served
on IBM untii months after the deadline for
expert reports. Given that the Cowrt has ruled
that SCO may not rely on material not
specifically identified In its Final Disclosures in
Its expert reports, it is beyond dispute that SCO
may not rety on materiai not specificalty
identified in either its Final Disclosures or its
expert reports. Moreaver, the reliability of
origin codes was specifically discussed in one of
IBM’s expert reports (IBM Ex. 18] Y61, n.12),
thus SCO should have submltted Mr. Rochkind’s
opinioft in Mr. Rochkind’s Rebuttaj Report. [t
did not. Accordingly SCO cannot rely on this
evidence.

1 ¥53
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The Final Disclosures draw no connection with
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254, ‘ Depending on the meaning of the | Deemed admitied: Nothing in SCO’s atatom;n't
any lines of code in UNIX System V and the JFS | no connection,” disputed in that the JFS code specifically controverts TBM’s facts with
code that IBM contributed. ’ that IBM contributed to Linux is derived from admissible evidence meeting the requirements of
UNIX System V. (Ex.2779195-114 0.55& | Ruk 56, The only evidence SCO cites for lts
Exs. C-H.) purported dispute is the portions of the expert
report of its proposed expert, Dr. Ivie, that were
expressly the subject of IBM’s mation fo strike
(IBM Ex. 67 at 9), which Magistrate Judge
SECTION DACTE Wells granted. (IBM Ex. 621.) Accordingly
REDA D SCO cannot rely on this evidence.
x SE
CTION REDACTEp
2535,
SECTION REDACTED
SECTION REDACTED
SECTION REDACTED
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SECTION REDACTED

SECTION REDACTED

SECTION REDACTED

257,

IBM’s Linmx RCU contributions, and the carlier
Sequent implementation of RCU in Dynix, do
not include any UNEX System V code; they are
not modifications or derivative works of UNIX
System V; and they were not based on or created
with reference to UNTX System V. They are
original IBM work created independent of UNIX
System V. (Ex. 231 18; Ex. 258 15 Ex. 2914
24.) _

SECTION REDACTED

Deemed admitted: Nothing in SCQ’s statement
specifically controverts IBM’s facts with
admissible ovidenca mesting the requirements of
Rule 56.

SECTION REDACTED
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SCO has not specifically identified 2y, DN

System V material (by version, file, or line of
code, or otherwige) that it alieges s contalned in
RCU. (S¢e Ex. 54 ltem 2.)

SECTION REDACTED

SECTION REDACTED

Deemed adrmttcd Nothmg in SCO 5 s!atcment‘

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

SECTION Rgp,, CTEp

Purther, Paul McKeaney, who invented RCUJ,
states that Systern V does not contain any code,
methods or concepts refating to RCU. (Ex. 231
17) .
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259, |

SECTION REDACTED

260,

SECTION REDACTED

SECTION REDACTED
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SECTION REDACTED

SECTION REDACTED
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261,

Sequent engineers Paul McKenney and John
Slingwine filed a patent application for RCU on
July 19, 1993, and the patent was granted on
August i5, 1995. (Ex. 231§ 5; gee Ex. 498.)
The impkmentation of RCU in Dynkx and the
chalienged implementation of RCU in Linux are

Disputed to the extent that sﬁtamcnt

=.-,A'ﬁq_ e

W e

e

suggests that AT&T or USL knew or should
have known about the substance of IRM’s patent
appiications, (See Argument at__.)

Deemed admitted: ‘?\-Iothiﬁg in SCO's statoment
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of

Rule 56.

SCO's statemeat does not refer to any portion of

SECTION REDACTED

Implementations of the same general concept the record on which 5CO relies.
that is einbodiced in U.S. Patent # 5,442,758,
(Bx. 231 9§ 4-5; Ex. 201 §27; Ex. 268 at 1 17-
2i)
262. Undisputed, Undisputed.
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The allegedly misused testing techno Ag
material does nrot include any UNIX System V
code; it is not a modification or derivative wark
of UNIX System V; and it was not based ot or
created with reference to UNIX System V. It
was original Sequems work created independent
of UNEX System V. (Ex. 196 15 Ex. 173%4;
Ex. 29129

SECTION REDACTED

SECTION REDACTED
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SECTION REDACTED

SECTION REDACTED

SECTION REDACTED
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SCO fails to identify anyone at TBM or Sequent
as involved in mlsconduct relating to the SPIE
Test Suits.

SECTION REDACTED

SECTION REDACTED

Disputed 1n that the
cited material does not support the second and
third statements.

Deemed admitied: Nothing in
specifically controverts IBM's facts with
sdmigsible evidence meeting the requirements of
Rule 56,

SECTION REDACTED

SCO identifics no UNIX System V code,
methods, or concepts in coninection with Items
113-142, (Ex. 291930}

Disputed to the extent the statement suggests
that SCO was obligated to provide “versions,
fites or lines of source code™ with respect to all
of IBM's allegedly misused material. (Docket
No. 643.) Disputed in that the cited materis}
does not support the statement.

SECTION REDACTED

Dectned admitted: Nothing in SCO’s statement
specifically controverds IBM's facts with
admissible evidence meeting the requirements of
Rule 56,

With respect to S8CO's first sentence, nothing in
SCQ's statement specifically controverts IBM's
facts with admissible evidence meeting the
requirements of Rule 56, Further, 5C0's
contention that it was not obligated to provide
“versions, files or linss of source code™ has been
rejected by the Comrrt (Ex. 630 st 4.)

SECTION REDACTED

133




The SPLE tests were not part of the Dynix or
Drynix/ptx operating systems, (Ex. 208 § 102;
Ex. 288 §Y25,29; Ex_ 173 1 3; Ex. 196§ 4; Ex.
291930,)

CTION REDACTED
. Disputed in that the cited
material does got support the statement.

SE

Deermed admitted: Nothing in SCO’s stafement
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specifically controverts IBM’s facts with
admissible evidence meefing the requirements of
Rule 56.

methods or concepts (by version, file ot fine of
code or otherwise) in connection with these
Hems. SCO identifies no Dyniv/ptx code,
methods, or concepts (by version, file, or lipe of
code) in connection with these Items. (See

Ex. 54; Ex. 201134

SECTION REDACTED
268. Undisputed. Undisputed,
, SECTION REDACTED
T .
SECTION REDACTED SECTION REDACTED SECTION REDACTED
3. SC0 identifies no UNIX System V code, Disputed to the extznt the statement suggests | Deemed admitted; Nothing in SCO’s statement

that SCO was obligated to provide “versions,
files or lines of source code™ with respect 0 all
of IBMs allegedly misused material.

{Docket No. 643.)

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

Further, SCO’s contention that It was not
obligated to provide “versions, files or lines of
source code” has been rejected by the Court.
{Ex. 630 at4)
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271.

ltems, but does not identify which versions or
which lines of code in these files contain the
allegedly misused material. SCO also lists
whole dircctories in Linux without providing any
version, file, and line information. {See Ex. 54;
Ex.291%35)

I Disputed to the extent the statement suggests

that SCO was obligated to provide “versions,
files or lines of source code™ with regpect to all
of [BM's allegedly misused material. (Dockst
No. 643.}

. adm.i

othing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

Further, SCO’s contention that it was not
cbligated to provide “versions, files of lines of
source code’ has been rejected by the Court.
{Ex. 630 ar4.) )

272,

SECTION REDACTED

273,

Undisputed,

Undisputed.

For all of these ltems, the programmers allegedly
making the disclosure either (a) did not make
any contributions to the files or directorics listed
or (b} did not base their contributions 1o the
listed files or directories on UNIX System V of
rofer to UNIX System V in making the
challenged contributions. (Ex. 291 §37; Ex. 292
T4; Ex. 507 at 40, 57, 199200, 225-26, 228; Ex.
293 1 4; Ex. 235 1 3-5; Ex. 237 11 4-5; Ex. 211
T13-5; Ex. 216 19 3-5; Ex. 246 1§ 4-6; Ex. 210
TE4-7; Ex. 263 9§ 4-6; Fx. 222 9 4-6; Ex. 206
1 4-5; Ex. 274 9§ 3-4; Ex. 161 1 4-5; Bx_ 225
1145 Ex. 188 114-5.)

Disputed in that the cited material does not
support the statement that none of the IBM
coniributors to Linux based their work on
experience and know-how gained from their
exposure to UNIX System V source code,
methods, or concepts, in that Dynio/ptx is a
dertvative work based on UNIX Systern V and
cofitaing source code, methods, and concepts
from UNIX System V (§ 192), and declarants
scknowledge their direct experience with
Dynix/ptx.

Deemed admitied: Nothing In SCO’s statement
specifically controverts iBM’s facts with
admissible evidence mesting the requirements of
Rule 56. SCO0 does not and cannot dispute that
all of the individuals identified in the remaining
Items of lts Final Disclosures have testified that
they did not use UNEX System V code, methods
of cohicepts in making any contributions to
Linux.

274,

In some cases (ltoms 186, 187, 190 and 191), the
programmers aliegedly making the disclozure
did not have experience in Dynix in the
particular technology area cited by SCO, (Ex.
291938, Ex. 235 93; Bx. 237 14; Bx. 211 13;
Ex. 2749 3; Ex 188 §4; Ex, 2251 4)

Undisputed.

Undisputed.
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, 188) the cited
technology did not even exist in Dynix. (Ex,
291 9 38; Ex. 246 4 6; Ex. 210 17, Ex. 263 §6;
Ex. 22296, Ex. 20676.)

276.

Undisputed.

In a nutshell, SCO claims the right to controf the
code, methods and concepts of any modification
or derivative work of System 'V, even whers the
code, inethods, o concepts do not include or
reveal any Systein V materlal or were not written
or crested by SCO or any of its predecessors in
interest. (Ex. 43 at 7-8.)

SECTION REDACTED

Digputed 10 the extent the statement refers to all
UNIX System V licensees, in that the cited
materlal docs not support such a statement,
Depending on the meaning of the term “control,”
disputed to the extent the statement suggests that
IBM and Sequent did not enter into a written
agreement requiring IBM and Sequent to hold in
coaftdence all parts of their modifications and
derivative works based on the Bcensed UNIX
System V software product YV 13-29, 82-686),
and o the extent the statement suggests that AIX
snd Dynix/ptx are not derivative works based on
UNIX System V (1 192), Digputed to the extent
the statement suggests that SCO chalienges the
employsbility of programmers as such, which
$C0 does not and which statement the cited
material does not support. (Seo Argument at

)

Deemed admitted: Nothing in SCO's statement
specificaliy controverts IBM's facts with
admigsible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO doss not support SCO's statement.
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SCO’s clalm depends on the proposition that
S00’s alleged predecessor (AT& T} acquired the
right to control modifications and dertvatives of
System V pursuant to its System V licensing
agreements. The ent appears to be that
SCO has the right to control not only System V,
but also the code, methods and concepts of other
flavors of UNIX, like AIX and Dynix. In fact,
SCO seems to claim that it has the right to
control any code, methods, and concepls ever
associated with System V. (Ex, 1819 52.)
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Disputed to the extent the statement re
UNIX System V licensees, in that the
cited material does not support such a statement.
Depending on the meaning of the term “control”
and “assoclated with, ™ disputed to the extent the
statement suggests that |BM and Sequent did not
enter into a written agresment requiring IBM
and Sequent to hold in confidence all parts of its
modifications snd derivative works based on the
licensed UNIX System V software product, (]
13-29, 82.86.)

T i
Dezmed sdmitted: Nothing in SCO’s statement

specifically controverts 1BM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO doesg not support SCO’s statement.

279

When Informed of the interpretation of the 1BM
and Sequent Software Agreements that SCO Is
advancing in this case, the individuals from
AT&T who were involved In negotiating the
agreements state unequivocally that SCO is
wrong. (Ex. 2179 24; Ex. 189 9§ 27.28; Ex, 231
V28 Ex. 182931; Ex. 2751 30)

Disputed to the extent the statsment suggests
that the clted declarants had the muhority to
maodify the terms of AT&T's standard form
UNIX iicense agreements, to the exteat the
statement suggests that the cited declarants wete
the only individuals under whose dizection
AT&T loensed its UNIX source code, and to the
extent the statement suggests that the cited
declarants have not offered conflicting and
contradictory sworn testimony and tuken
conflicting and contradictory actions. (] 63-
163.) Disputed in that other subsiantial evidence
shows (and easily permits the inference) that the
cited declarants did not have such a view diring
their tenure at AT&T. (1 63-163.)

Deemed admitied: Nothing in SCO's statement
specifically controverts TBM’s facts with
admissible evidence mecting the requirements of
Rule 36. Further, the matetial referred to by
SCO does not support SCO's statement.

SCO’s statement does not refer with particularity
to those portions of the record on which SCO
relies.
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According to Mr. Wilson, any claim that the
IBM Software Agreement and the, Sequent
Software Agreement prohibit the use, expoit,
disclosure or transfer of any code other than
UNIX System V code is clearly wrong. Not
only did Mr. Wilson and othess at AT&T not
intend the agreements to be read that way, but
they alse weat out of their way to gssure
AT&T's liconsees that that is not what the

agreaments meant. (Ex. 282 §30)

isputed to the extent the statement SUEgests
that Mr. Wilson had the authority to modify the
termis of AT&T's standard UNIX ficense
agreements or was the only individual under
whase direction AT&T licensed its UNTX source
code. (14 76-96.) Disputed in that substantiai
evidonce shows (and easily permits the
inference) that Mr. Wilson did not have such a
view during his tenure at AT&T. (14 163-63.)
Disputed to the extent the statement suggests
that Mr. Wilson has not offered conflicting and
contradictory sworn testimony and taken
conflicting and contradictory actions. (§9 63-
163.) Disputed to the extent the statement
suggests that [BM and Sequeat did not enter into
a written agreement requiring IBM and Sequent
to hold in confidence all parts of jts
modifications and derivative works based on the
licensed UNTX System V software product. (1
13-29, 82-86.) Disputed to the extent that the
statement suggests that, upon entering into their
written agreement, the parties did pot intend to
exclude any previous oral discussion from the
agreement the parties had reached. (14 18, 91-
92.) “The IBM Agresments and the Sequent
Agreements (collectively “the Agroements”) set
forth the terms under which UNIX System V
could be used and disclosed by them and under
which they could distribute software programs
“based on” UNIX System V.” (TBM Statement
of Undisputed Pacts { 50.)

BMs Hoply S e )
Deemed admi Nothlng in 8CO’s statement

specifically controverts TBM's facts with
admissible evidence meeting the requircments of
Rule 56, 1BM does not suggest that Mr. Wllson
either had the authority to modify the terms of
the UNIX license agreements or that he was the
onty individual under whose dircction ATET
licensed Its UNLX source code. Finally, IBM
does not suggest any oral discussion modified
the terms of the UNIX license agreements.

The material referred to by SCO does not
support SCO's statement, SCO does not cite any
evidence that suggests that Mr, Wilson held
contrary views. Furthermore, the evidence SCO
cites does not support its view that [BM and
Sequent agreed to hold confidential al parts of
its ALX and Drynix source code,

SCO's statement dots not refer with particularity
to these portions of the record on which SCO
relles,
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SCO’s interpretation of the Agreements is
Impossible to reconcile with what Mr. Frasure
(and, he believes, others at ATE&T) understood
the Software Agreements to mean. Mr. Frasure
never suggested, nor would have thought to
suggest, to AT&T's customers that the
Agreements precluded them from using or
disclosing thelr own products as they might
wish, 50 long as they did not disclose any UNIX
System V code. Moteover, Mr. Frasure did not
beliove that AT&T's customers (particuiarly
large ones like IBM) would have entered into
agrecanents that placed restrictions of the kind
SCO seeks to imposs on their use of code that
they developed. In fact, some, including IBM,
specifically seid so. (Ex. 189 ¥ 18-26.)

Disp the extent the statement suggcsts
that Mr. Frasure had the authority to modlfy the
terms of AT&T's standard UNIX license
agreements or was the only individual under
whose direction ATET licensed its UNIX source
code. (FY 76-96.) Disputed In that substantial
evidence shows (and casily pemits the
inference) that Mr, Frasure did not hava such a
view during his tenure at AT&T. {¥163-163)
Dispuled to the sxtent the statement suggests
that Mr. Frasure has not offered conflicting and
contradictory sworn testimony. (§f 125-37.)
Disputed to the extent the statement suggests

that IBM and Sequent did not enter into a written
agreement requiring 1BM and Sequent to hold in
confldence all parts of its modifications and
derivative works based on the licensed UNDX
System V software product, (%Y 13-29, 82-86.)
Disputed to the extent that the statement

| suggests that, upon entering into their written

agresment, the parties did not Intend to exclude
any previous oral discussion from the agrecment
the parties had reached. (71 18, 91-92.) *The
IBM Agreements and the Sequent Agreements
(collectively “the Agresments™) set forth the
terms under which UNDX System V could be
used and disclosed try them and under which
they conld distribute software programs “based
on” UNIX System V." (IBM Statement of
Undisputed Pacts  50.)

T

e i
I )

Docmed admltted: Nothing in SCO’s statement
specificaily contraverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56,

The material referred to by SCO does not
suppori SCO’s statement. SCO does not cite any
evidence that suggests that Mr. Wilson held
contrary views during his tenure at AT&T,

Furthermore, the evidence SCO cites does not
support its view that IBM and Sequent agreed to
hold confidential &l parts of its AIX and Dynix
source code.

SCO’s statement does not refer with particularity
to those portions of the record on which SCO
relies.




According to Mr. DeFazio, SCO
inconsistent with the provisions of the
Agreements. He does not believe that anyone at
AT&T, USL, or Novel] lntended the Agreaments
to be construed as SCO construes thern. In ail
cases, according to Mr. DeFazio, modifications
and licensees’ contributions to derivative works
are not subject to the confidentiality and other
restrictions contained in the license agroements
(except for any proiected UNIX System V
sowrce code actually included therein) because
they are owned by the licensees. {Ex. 182931)

¥
(4

Disputed to the extent the statement suggests
that Mr. DeFazio had the authority to modify the
terms of AT&T s standard UNIX license
agreements or was the only Individuat under
whase direction AT&T licensed lts UNIX source
cade. (1§ 76-96.) Disputed In that substant]al
evidence shows (and easily permits the
inference) that Mr. DeFazio did not have such a
view during his tenure at AT&T. (1§ 63-163)
Disputed to the extent the statement Suggests
that IBM and Sequent did not enter into & written
agreament requiring IBM and Sequent te hold in
confidence all parts of its modifications and
derivative works based on the licensed UNIX
System V software product, (1Y 13-29, 21-85.)
Disputed to the extent that the statement
suggests that, upon entering into their written
agreement, the parties did not intend to exclude
any previous oral discussion from the agreement
the parties had reached, (19 18, 91.52.) “The
IBM Agreements and the Sequent Agrosmenits
(collectively “the Agrocments™) set forth the
terms under which UNIX System V could be
used and disclosed by them and under which
they could distribute software programs “based
on" UNEX System V. (IRM Statement of
Undisputed Pacts § 50.)

V Deemed admitted: Nothing in SCO’s statement

o o
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specifically controverts IBM’s facts with
admissible evidence meeting the requirsments of
Rule 56.

The material referred to by SCO does not
support SCO’s statement. SCO does not cite any
evidence that suggests that Mr. Wilson held
contrary views during his tenure at AT&T.
Furthermore, the evidence SCO cites does not
suppart its view that IBM and Sequent agreod to
hold confidential all parts of its ATX and Dynix
source code.

3C0’s statement does not refer with particularity
to those portions of the record on which SCO
relies.
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e |
Despite the fact that SCO”
the plain language of the Agreements and the
intent of the individual who negotiated them, it
would, if accepted, have far-reaching, negative
implications. (Ex, [51 f5L)

s theory Is contrary to

SETRRIRE hRTE e
wpirted 10 the extenl Hie statsment suggests thal TBM and
Smdﬂmamhmam&nwmﬁﬁgm
mdSeqmlhhoidhconﬁch‘-cenﬂptrtsofm
modiﬁcaﬁunamddu‘#vnmwhhamdonuulhumd
UNIX Symiem V software product. {T¥ 13-29, 8286)
DspmdmmemmuﬂmmmwmaumW
sntaring inwg their written agreement, the parties did not
Intend to exclude any previcus onl discustion from the
EglTement the partios had reachiod. (4 18, 91-92.) “The IBM
Agreements and the Sequent Agresmaonts (collectively “the
Am”)mfmummwmhmsm
memwmmwbymmmﬁummmq
could distribuiz softwars programs “based on™ UNIX Systmn
V. (IBM Statensnsdt of Unds Facts $50.) Doponding
on the meaning of the phrase “far<eaching, nsgative
implications,” dispted in that prior {0 deciding 1o license the
UNIX rouree code, any company could have dacided iraead
10 Wy io develop ity 0wt operating sysiem, inclidiog ks own
UND(nliheop«uﬁn,gsymmdduabybcﬁuofmy
condrol over their wa” teriad reserved 1o the
UNIX licansor, (J42)ATET s capacity 1o nagotise and
obuhpuuﬂwraozovaiulbcmeuumﬂnvmwua
ﬂMonofmmyymﬂmATadeiupuiwmm
hldmmdmdcvdopinsmmmnptwpecﬂve
licarisory izod they would have to spend if they
mbdmuywdevulopuwi:omUNIX-ltcopauMg
EyaRNm from scaraich, (1432-47.) The subsequent prevalence
ofUND(fhvorsindninhsty—ﬁwMﬂmsomny
companles decided ingiead 10 license the UNTX bead-start —
3arves 1o reinforce the reasonableness of the terms of the
UNIX licenses. (Y1 32-47.) Disputsd to the extent the
Tlatement suggerts Uit the [RM and Saquent Agreexenty sot
fo:ﬂnmmmblemrmormvohm;mdsofpubﬂc
poticy. (Scc Argument &1 ) Digputad 1o the exteot the
siateinont sugpests thet alf or even & significant amonat of
thNlXS}‘s!mVM»dsormnupﬁhﬂebemmndn
publicly svailable witheut regtriction. (Ba 139 90 23.26; Bx,
278486

Tho -
1 b T
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Deemed itted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence mesting the requirements of
Rule 56, Furthes, the material referred to by
SCO does not support SCO's siatement.

SCO’s response doss not create a genuine issue
of fact in that the facts in the referenced

peragraph are background and no point
purportedly controverted is material to IBM’s

moetion,
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1£ SCO bad such s right to confrol modifications
and derivative works of System V, then it would
have extracsdinary — indeed, seemingly
limittess — control over the software industry,
AT&T and its successors widely d;:sscminated
information about the code, methods, and
concepts of System V, System V alone has been
licensed for redistribation to thousands of
entities worldwide, These licensess have
comblned the code, methods, and concepts of
System V software with hundreds of millions of
lines of original non-AT&T code and many
thousands of enginal, non-AT&T methods and
concepts. For example, certaln versions of ALX
Include more than 100 million lises of
non-AT&T code, methods and concepts. Thus,
If SCO had the right to control modifications and
derivative works of Systern V, then it would
control vast quantities of others’ property. (Ex.
181 953)

PR R IR T Mty iy
L,

Depending on the meaning of the terms
“otiginal” and “control " disputed on the same
bases as set forth in response to IBM Statement
of Fact Paragraph 283,

Beemed admitted: Nothing in SCO's statement
specifically controverts IBM's facts with
admisslble evidence mesting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO's statement,
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PR ek
quality of SCO’s claim would give It
control rights well beyond the life of the System
V righits that the “control rights” are purported to
protect. The apparent purpose of the “control
rights” claimed by SCO seems to be to ensure,
among other things, the confidentiakity of AT&T
System V code, methods, and cotwepts, The
argument soems to be prophylactic in nature: by
retaining control of its licensees’ code, methods,
and concepts, SCO can retain control of any
System V code, methods, and concepts that
might be included therein. Even where the code,
methods, and concepts of System V are no
longer confidential, SCO woutd have the right to
coutrol the original works of its licensees.
System V could become freely available and
SCO’s right to control others® works would
{under its theary) persist. (Ex. I8] § 54.)

Depending on the meaning of tha tarmn <vira]

B Yk.‘ =

quality,” disparted to the extent the

statement Suggests that it is inappropriate for a
coniract to cover the derivative works of a
program, in that the very contract that Linux is
distrlbuted under also controls the darivative
works of Linwx (Ex. 278 § 84), and IBM’s own
AIX source~code licenses require that ALX
licensecs treat all parts of derlvative works of
AIX as confidential (Ex. 278 § 85; Exs, 348,
349, 350}, The UNTX license agreements cannot
be interpreted to have a lesser scope simply
because AT&T and its successors were
successful in & licensing a product pursuant to
licenses whose terms the licensees evidently
found reasonable. (14 36-62.) Disputed to the
extent the staternent suggests that the IBM and
Sequent Agreements set forth unressonabie
terins or are void on grounds of public policy,
(8¢¢ Argument at 1.} Disputed to the extent the
statement suggests that aff or even a significant
amount of the UNTX System V methods or
eoncepts have been made publicly evailable
without restriction. (Ex. 135 1§ 23-26; Ex. 278 §
86

: Nothing in SCO’s ont
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statement. Ex.
138, the Rochkind declaration, is umimely In
that it seeks to render an expert view afler the
deadline for expert reports.
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From & practical standpoint, if SCO had the right
to control the code, methods, and concepts of all
flavors of UNIX, the ownters of these products
would be limted in their ability to support or
even market them, To support and market an
operating systern, it 1s often necessary to
reference and dlsclose the code, methods, and
concepts of the operating system. 1f SCO, as
opposed to 1BM, had the right to contral what
1BM could say publicly about the non-System V
code, methods and concepts of AIX, for
example, then IBM could not provide
installation and technical asslstance without the

ion of SCO (an IBM competitor). (Ex.
181§55.)

N T

nse . ..% bre

ABM's Reply SEE RN T

Disputed to the extent the statement refers to all
UNIX System V licensees, in that the

cited maserial does not support such a statement.
Disputed in that the statement ignores the
“material broach” component of the UNTX
System V llcense agreements, and bear no
comparisci to the wholesale dlsclosures 1BM
undertook in the course of its Linux-
developmeat efforts (Ex. 139 $12-22.) Disputed
to the extent the statement suggests that the [BM
and Sequent Agreements set forth unreasonable
terms or are void on grounds of public policy.
(Sge Argument at 1.)

Decmed admitted: Nothlag In SCO’s statement
specifically confroverts IBM’s facts with
admissible evidence meeting the requirements of
Rale 56. Further, the material referred to by
SCO does not support SCO's statement. Ex.
139, the Rochkind declaration, Is unttmely in
that it seeks to render an expert view after the
deadline for expert reports.

287.

Morsover, if, as it contends, SCO's “control
rights” extend to experience and know-how
{positive or negative), then it could control the
employment of & significant sector of the
computer industry. Many hundreds of thousands
of people have been expased to the code,
methods, and concepts of System V and other
flavors of UNIX. SCO and its predecessors have
disseminated such information to matry, many,
thousends of persons and entities. Assoming the
truth of SCG's claims about the scope of ifs
control rights, it would appear to have the ability
10 control the cmployability of these persons.
(Bx. 181 156,

Disputed to the extent the statement refers to all
UNIX System V licensees, in that the cited
material does not support such a statement.
Disputed to the extent the statement snggests
that SCO interprets the Agreements to impose
restrictions on employment or employablllty as
such. SCO does not base any claim of breach on
the mere fact that IBM employed former
Sequent employees. Disputed to the extent the
statement suggesis that the IBM and Sequent
Agreements set forth unreasonable terms or are
vold on grounds of public policy. (Sse
Argument at1) Disputed to the extent the
statement suggests that all or even a slgnificant
amount of the UNIX System V methods or
concepts have been made publicly available

without resiriction. (Ex. 139 1§ 23-26.)

Deemed admitted: Nothing in SCO’s stafement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56, Further, the material referred to by
SCO does not support SCO’s statement. Ex.
139, the Rochkind declaration, is untimety in

- that it seeks to render an expert view after the

deadline for expert reports.
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288,

EEa il

At the same time, SCO would have little
information about the scope of its rights. It
could not, a5 a practical matter, knew to what
extent its licensees have associated their own
original code, methods, and concepts with
System V code, methods, and concepts. It could
know even less about the extent to which
softwarc developers have relied upon public
information about the code, methods, and
concepts of System V. Thus, if SCO had the
right to control modlfications and derivative
works, there would be widespread uncertainty
about the scope of SCO’s rights, including the
identity of the persons whose employability it
claims to have controlled. (Ex. 181 9157)
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extent the statement suggests
that SCO interprets the Agresments to impose
restrictions on employment or employability 25
such. SCO does not base any clalm of breach on
the mere fact that IBM employed former
Sequent employees. Dlsputed to the extent the
statement suggests that the [BM and Sequent
Agreements set forth unreasonable tarms or are
void on grounds of public policy. (See Argument
atl)

Deemed admitted: Nothing in SCO’s statement
speclfically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

SCO’s statement does not refer to any portion of
the record on which S3CO relies.
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assurances of AT&T and
successors about what UNIY licemsees coutd do
with their original works, IBM and Sequent
invested heavily in the development of ATX and
Dynix. (Bx. 257 91 3-5; Ex. 310 at 29:8-31:5,
36:11-57:5, 62:20-63:17, 119:16-120:2, 127:15-
128:1 (Ex, 257 11 3-5, 10; Bx. 283 1387.) IBM
assigned thousands of people to ATX projects.
(Ex. 257 4 3-5, 10; Bx. 283 Y §7.)

SECTION REDACTED

Sequent devoted hundreds of person-years w
developing Dynix. (Ex. 596 § 4.) :Both
companies invested at Icast tens of millions of
dollars In developing their businesses around
AIX and Dynix. (Bx. 257947, 10; Ex. 283 1 87;
Ex. 396 9y 3-4.)

25
its

Dispu
casily permits the inference) that no such
assurances were given (1§ 63-163), and in that
IBM and Sequent otherwise had compelling
feasons to agree to the terms of the contracts
they did (74 30-62,) Disputed to the cxtent the
statement suggests that 1BM and Sequent did not
enter into agresments requiring them to hold in
confidence all parts of their modifications and
derivative works based on the liconsed UNIX
System V software product. (7§ 13-29, 82-86.)
Disputed ta the extent that the statsment
suggests that, upon entering Into thelr written
agreements, the parties did not infend to exclude
any previous or subsequent oral discussions from
the agreement the partics had reached. (%1 18,
91-92,) “The 1BM Agreements and the Sequent
Agreements (collectively “the Agreements™) set
forth the terms under which UNIX System V
could be used and disclosed by them and under
which they could distribute software programs
“based on™ UNTX System V.* (IBM Statement
of Undisputed Facts ¥ 50.) Disputed to the extent
the statement saggests that SCO interprets the
Agreements to impose resirictions on
cmployment or employablllty a5 such, SCO
does not base any claim of breach on the mere
foct that IBM employed former Sequent
employees. Disputed to the extert the statement
suggests that the IBM and Sequent Agreements
set forth unreasonable terms or are void on
grounds of public policy, (See Argument at J

in that substantial evidence shows (and

Deemed g in SCO’s statemen!
specifically controverts 1BM’s facts with
admissible evidence meeting the requirements of
Rule 56. The majority of the assertions in
SCO’s response do not address IBM's statement,
which pertains to 1BM’s and Sequent’s business
decislons and practices relating to AIX and
Dynix development.

e a

Cehela

Nothing.in SCO’s statement or its referenced
materials speclficaily controverts the undisputed
facts that 1BM and Sequent made these
particular investments in the development of
ATX and Dynix.

SCO’s statement does not refer with particularity
to those portions of the record on which SCO
relies.
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Both companies added significant quantities of
original code to the operating systems. To give
an cxample, the original AT&T SVYR2.0 source
code totaled 896,204 lines of code., (Ex. 18] Bx.
G}y The ATX Version 5.1.G for Power containg
160,198,865 lines of code. (Id) SCO does not
and could not allege that ALX or Dynix
incorporate &ll of any version of System V. (Sge
Ex. 285 a1 22-25)

Depeading on the meaning of the term “origl
and “significant quantities,” disputed (o the
extent the statement suggests that some specific
amount of the quoted number of lines of code in
ALX were written withoot reference o, reliance
Or, of exposure to the licensed UNIX System V
software product, in that the cited material does
not support such an assertion,

kT

i

i it rad ..;.-_-;' B B "\ -47 |
Deemed admitted: Nothing in SCO’s statement
specifically controverts IBMs facts with
admissible evidence meeting the requirements of
Rule 56,

SCO’s statement does not refer to any portion of
the record on which SCO relies.

products, including servers, printers, and multi-
protocol rowters, (Ex. 257 §9: Ex. 283 189.)

291. | Since the initial introduction of the original Depending on the meanlng of the term "new Deemed admitted: Nothing in SCO’s statement
versions of AIX in 1987, IBM has Incorporated technology,” disputed m that the cited material specifically controverts IBM’s facts with
new technology and improvements, including docs not support the statement, whers the admissible evidence meeting the requirements of
Virtual Resource Manager, a Journaled File declerant in IBM Exhibit 257 acknowledges that | Rule 56.
System, a Logical Volume Manager, an Object | “Each of these developments . . , are comprised
Data Manager, a System Management Interface primarily of nan-UNIX source code,” which SCO’s statement does not refer ta any portion of
Tool and a Network Instali Manager, and others. | mesns that they contain UNIX source code, the record on which SCO relies. SCO does not
(Ex. 257 §8; Ex. 283 97 81-85.) Subsequent which in turn means that they are modifications | offer support for Its conclusion that ATX
AIX versions integrated even more and derivative works of UNIX, developments are “modifications and derlvative
cahancements, including a Web-baged System works of UNIX»,
Manager, an IBM Java Development Kit, an
AIX Workload Manager, and many other
developments. (Ex. 257 1 &; Ex. 283 T181-85)

292. | AIX code has been employed in other [BM Disputed in that the cited material in [BM Deemed admiited: Nothing in SCO’s statement

Exhibit 283 is inadmissible evidence based
solely on an expert’s description of the
unsubstantiated recollections of an IBM
employee,

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

The facts stated in IBM’s referenced paregraph
are fully supported by the cited material,
Regardless of whether IBM’s statement is fully
supported by the views of its expert, Mr. Wiillg,
[BM’s reliance upon the sworn declaration of
M. Sandve fully supports its statement.
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Bach of these developments stands on Its own
right and is comprised of non-UNIX source
code. Some of them can even be considerod
stand-alone products. |£1BM had believed that
these additions to UNIX would have subjected
the code t the confidentiality provisions of the
licensing agreements, It would not have
packaged them with AIX, Similary, AIX code
has been employed in other IBM products,
including servers, printers, and multi-protecol
Touters, If IBM ever believed that the IBM code
included with A X in these IBM products would
be subject to the confidentiality provisions of the
liceasing agreements, AIX would not have been
used in these products, (Ex, 257 19}

o} 2,
Disputed in that the cited materia] does not
support the statement, where the declarant in
IBM Exhibit 257 acknowledges that “Each of
these developments . . . are comprised primarily
of non-UNIX sousce code,” which means that
they contain UNIX source code, which In tum
means that they are modifications and derivative
works of UNTX. Disputed 1o the extent the
Statement suggests that licensees did not enter
into agneements requiring them to hold in
confidence all parts of their modifications and
derivative works based on the licensed UNIX
System V software product, (Y7 13-29, 82-86.)
Disputed to the extent that the staterent
suggests that, upon entering into their written
agrecments, the parties did nof irtend to exclude
any previous or subsequent oral discussions from
the agreement the parties bad reached. 1Y 18,
91-92.) “The [BM Agreements and the Sequent
Agresments (collectively “the Agresments™) set
forth the terms under which UNTX System V
coukd be used and disclosed by them ard under
Which they could distribute software programs
“based on™ UNIX System V.” (IBM Statement
of Undisputed Facts § 50.) Disputed in that [BM
had compelling reasons for improving
ALX as it did. (1§ 30-62.)

cemed admitied: Nothlng in SCO’s statement
specifically controverts IBMs facts with
admissible evidence meeting the requirements of
Rule 36, Further, the materiaf referred to by
SCO does not support SCO's statement. SCO’s
citattons do not lead to the conclusion that
IBM’s AIX developments are “moditications™
and derivative works of UNTX.

SCO’s statement does not refer with particularlty
to those portions of the record on which SCO
relies.




In sum, if AT&T or its successors Bad ever
expressed the position SCO asserts in this
lawsuit, IBM and Sequent would have directed
the vast amount of financial and human
resources they spent on AIX and Dynix quite
differently. (Ex. 25798, 9; Ex, 596 N34

S pRCOS

Disputed in that substantial cvideroe shows (and
casily permits the inference) that AT&T and its
Successors-in-interast ever stated, orally or in

ST X TSR 1

writing, that its UNIX System V licensees were

not obligated & hold in confidence ali parts of |
i The material referred to by SCO does not

their modifications and derivative wotks based
on the licensed UNIX System V software
product. (Y 13-29, 82-86.} Disputed to the
extent the statement suggests that licensees did
not enter into agreements requiring them to hold
in confidence ali parts of their modifications and
derivative works based on the licensed UNIX
System V software product. {17 13-29, 82-86.)
Disputed to the extent that the statement
suggests that, upon entering into their weitten
agreements, the parties did not intend to exclude
any previous or subsequent oral discussions from
the agreement the parties had reached, %918,
91-92.3 “The IBM Agresments and the Sequent
Agreements (coilectively “the Agreements™) set
forth the terms under which UNIX System V
could be used and disclosed by them and under
which they could distribute software Prograins
“based on” UNIX System V.” (IBM Statement
of Undisputed Facts § 50,) Disputed to the sxtent
the statement suggests that [BM or Sequent had
compeliing business reasons to inist on the
“control” as described by IBM herein. (1% 30-

62.)

R TR T T
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Deemed admitted: Nothing In SCO’s statement
specifically controverts IBM’s frets with

admissible evidence meeting the requirements of

Rule 56.

support SCO's statement.

SCO’s statement does not refer with particularity
to those portions of the record on which SCO
relies.

The only statement In SCO's response that
relates at all to IBM’s staterent is SCO's
assertion that IBM and Sequent had “compeiiing
business reasons to insist on the *control’” of jts
AIX and Dynix code. However, SCO’s
statement does not refer with particularity to
those portions of the record on which SCO
relies. Furthermore, the material referred to by
$CO does not support SCO’s statement,
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