Addendum A —Part 1



Addendum A
uted Facts: SCO’s B

General Electric collaborated on a project,
known ag Multics, to create n computer
operating system that would allow for the
simultaneous sccess by multiple users to a single
computer. (Ex. 487 at 26-27; Ex. 384 Ex, 230 1
5

s
&)

Undisputed.

Mudtics resulted in an operating system that
could ascommmodate simultancous users, but the
operating system could not support many
multiple users and was expensive to operate, and
Bell Labs withdrew from the project. (Ex. 384;
Ex. 385; Ex. 386; Ex, 230 §6.)

Undispuicd.

Undisputed.

After Bell Labs withdrew from Muitics, onc of
its developers, Ken Thompson, undertook to
deslgn an altzmative operating system, drawing
on the work done in Multics. (Ex. 386.) With
others st Bell Labs, including Dennis Ritchie,
Mr. Thompson developed an operating system
they calied Unics. (Ex. 487 at9; Ex. 387.) At
the suggestion of another Bell Labs developer,
Brian Kernighen, the name of the

systemn wag eventuslly changed to “UNIX".
(Ex. 388)

Undisputed.

Undisputed.

In the years that followed, AT&T developed
numerous versions of UNIX and made it widely
available to universities and businesses, as well
as (o the United States government. (Bx. 389.)
AT&T parmitted licensess, Including the
Univeesity of California at Beckeley (“UC
Berkeley™), to develop and add their own
featurcs to UNTX and to distribute those features.
(Ex. 488 at *1-2, 18; Bx. 275 1 13; Ex. 230 § 8;
Ex. 389.)

Dispuied fo the extent the statement suggests
that AT&T had waived any copyright or other
legal rights in UNIX by distributing any version
of UNTX during that time. (§ 79.) “The mere
fact of publishing a copyrighted work dees not
give others the right to use, copy, modify, or
distribute that work.” (IBM Statement of
Undlsputed Facts in Support of IBM's Motion
for Summary Judgment on Its Cleim for
Copyright Infringement (TBM's Eighth
Counterclaim) § 8.)

Decmed admitted: Nothing in 3CO’s statemnent
speclfically controverts IBM’s facts with
admissible evidence mecting the requlrements of
Rule 56.
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By the end of the 1970s, UNIX had grown in
popularity. Universities throughout the world,
including UC Berkeley, began offering
educational courses and sponsoring research
projects involving UNIX. (Ex. 487 at [19-33;
Ex. 389 Ex. 230 § [0.)

il d i E *'.. -. N .
Disputed to the exteat the statement suggests

that AT&T had waived any copyright o other
legal rights in UNTX by virtue of any such
courses of projects, (§79.)

VDeamed admitted: Nothiné tn SCO’S sﬁtei&ent

5y

specifically controverts [BM’s facts with
admissible cvidence mecting the requirements of
Rule 56,

Numerous manuals, articles and pApeTS were
written about UNIX, including no less than
seven editions of the “UNIX PROGRAMMER'S
MANUAL", which was distributed by Bell Labs
with its UNIX operating systems, and the Liong®
written by
John Lions. (Ex. 487 at 43, [39; Ex. 385;
Ex. 490; Ex. 236§ I 1)

Disputed to the extent the statement suggests
that any such manual, article, paper or
commentary constitted any waiver by AT&T of
any copyright or other legal rights In UNIX,
(Ex. 288 at 49-50; Ex. 139 11 23-26.) “The merc
fact of publishing a copyrighted work does not
give others the right to use, copy, modify, or
distribute that work." (IBM Statement of
Undispated Facts in Support of IBM’s Motion
for Summary Judgment on Its Claim for
Copyright Infringement (IBM’s Elghth
Counterciaim} 18.)

Deemed admitted: Nothing in SCO's statement
specifically controverts [BM’s facts with
admissible evidence mesting the requirements of
Rule 56.

In 1982, AT&T enteced into a consent decree
with the U.S. Federal Trade Commission, which
provided for the spin-off of the regional Bell
operating companies and freed AT&T to enter
the computer industry, from which it kad
previously been barred, (Ex. 487 at [90; Ex. 230
119)

Disputed to the cxtent the statement draws a
lega! conclusion, disputed in that the cited
material does not properly support the statement.

Deemed admitted:- Nothing in SCO’s statement
speclfically confroverts IBM’s facts with

admissible evidence meeting the requirements of |
Rule 56.

The facts stated in [BM’s referenced paragraph
are fully supporied by the cited material.

SCO’s response does not creaie a genuine issue
of fact in that the facts in the referenced
paragraph arc backgrourd and no point
purportedly controverted is material to IBM’s
motion,




As aresult, AT&T developed and sold a
commereial version of the UNEX oparating
system known as UNIX System 11T, This release
met with limited success, however. Many
universities and companies had utilized their
tights under the AT&T licenses to creats thelr
own verslons of UNIX, creating confiision and
competition In the marketplace. Moreover,
companies like Westem Electric, 2 subsidisry of
AT&T, continued 16 seli ofder UNIX versions.
(Ex. 391.)

Disputed to mcextm: the statement suggests

that AT&T developed and sold a commercial
version of UNIX solefy as a result of the 1982
consent decres, which staterment the Inadmissible
clted material does not properly support,

Deemed admitted: Nothing in SCO's statement

specificaily controverts IBM's facts with
admissible evidence mesting the requirements of
Rule 56.

SCO’s response does not create a geauine issue
of fact in that the facts In the referencad
paragraph are background and no point
purporiedly controverted is material to [BM’s
motion.

aud subsidiaries, including AT&T Technologies,
Inc. and UINIX System Laboratories, Inc.
(“USL™, AT&T licensed various versions of its
UNIX opersting system, both in source code and
object code form. (Seq Bx. 3 99 23-24; Ex. 5
1% Ex. 6492

9. In an attempt to end confusion conceming the Disputed to the extent the statement suggests Decmed admitted: Nothing in SCO’s statement
differing versions of the UNIX operefing system, | that AT&T developed UNTX System V, Release | specifically confroverts IBMs facts with
AT&T in 1983 combined various versions of 1 solely “in an attempt to end confusion admissible evidence mesting the requirements of
UNIX developed at universities and other concerning the differing versions of the UNIX Rule 56.
companies into UNIX System V, Release 1. operating system,” which statement the
{Ex. 391.) Later, AT&T released other versions, | Inadmissible cited marerial does not properly 5CO’s response does not create a geavine issue
including System V Release 2.0, System V support, ' of fact in that the facts in the referenced
Release 3.0, and System V Release 4.0. (3¢ paragraph are background and no point
Ex. 297 ar32:2-13.) purportedly confroverted is material to IBM’s

motion,
10. | Over the years, through varicus business units Undisputed. Undisputed.
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ATE&T generally licensed | operating
systemn pursuant 10 standard form agreements. A
software agreement granted the licensee the right
to use and modify the source code of the
operating system. A sublicensing agreement
granted the licensee the right to furnish
sublicensed products based on UNIX System V
to customers in object code format, And, a
substitution agreement provided that the
softwerc agreement and, if applicable, the
sublicensing agreement replaced earller
agreements relating to UNIX System V
software. (Ex. 282 96.)

12,

The head of the AT&T division responsible for
licensing AT&T UNIX software during this time
was Otig Wilson. Mr. Wllson led the UNIX
licensing negotiations for AT&T and either
personally signed, or authorized the signing of,
almost all, If not all, of AT&T’s UNIX licensing
agreements. (Feg Bx. 281 9 5; Bx. 28219 3;

Ex. 301 at 41:4-14, 42:7-43:6.)

Depending on the meaning of the terms
“responsible for licensing” and “this time,”
disputed in that Mr. Wilson reported to William
Guffey, who was then the head of AT&T’s
Software Servioes Division responsible for the
UNIX software, through [985, (Ex. 13813.)
Dlsputed to the extent the staicment suggests
that Mr. Wilson had the authority to modify or
negotiate away the terms of AT&T s standard
llcense agresments. (§ 90.)

Pocmed admltted: Nothing in SCOs statement
specifically controverts IBM’s facts with
admisslble evidence meeting the requirements of
Rule 56.

13.

Mr. Wilson reported to Michael DeFazio, who
was then the head of the overall AT&T
organization responsible for the UNIX software,
including product management, marketing and
licensing. (See Bx. 1829 1.) Ashead of the
organiztion, Mr. DeFazlo had uliimate
tesponsibllity for the terms and conditions of
AT&T’s UNIX licensing agreemonts. (Sop id,
ﬁ 6‘7<)

Disputed in that as of 1985, Mr. Wllson reported
to William Guffey, who was then the head of
AT&T s Software Services Division responsible
for the UNIX softwrre, through 1985, (§ 105.)
Disputed in that Mr. DeFazio did not have the
axhotity to modify or negotiake away the tenms
of ATET s stanckrd form UNIX license
agrecments, and was only one of several
Individual responsible for interpreting and
caforcing the agreements. (§90.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts [BM’s facts with
admissible svidence meating the requirements of
Rulk 56.
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Reporting to Mr, Wilson was, among others,
David Frasure, who was AT&T’s nationa! sales
and licensing manager for its UNIX products.
(Sec Ex. 1909 5; Ex, 302 at 8:1-22) Mr.
Frasure participated in negotiating many of
AT&T’s UNLX System V licenses, and on
occasion signed the agreements on Mr. Wilson’s
behalf. (See Ex. 302 at 8:13-9:6.)

Under the direction of Messrs. DeFazio, Wilson
and Frasure, AT&T and its subsidiaries licensed
UNIX source code, including UNLX Systsm V
source ¢ode, to hundreds of licensees, AT&T
also llcensed many companies to distribute their
own UNIX operating systems, such as Hewlett-
Packerd Co.’s “HP-UX" operating system. (Sec
Ex. 3 1§24-27, Bx. 64 13))

Disputed to the extent the statement suggests
that Messrs. DeFazio, Wilson and Frasure had
the authority to modify the terms of AT& s
standard UMNIX licenss sgresments, to the extont
the statement suggests that Messrs. DeFazo,
Wilton and Frasure were the only individuals
under whose direction AT&T licensed its UNIX
source code, and to the extent the statement
suggests that AT&T licensed any company to
distribute their own UNIX operating system in
source code format, (Y§ 76-96.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts [BM’s facts with

admlszible evidence meeting the requirements of
Rule 56.

16.

The standard software agreements that AT&T
used to license UNTX System V source code znd
rclated materials set forth the various rights
given to licensess and the restrictions imposed
on the llcensees with respect to such materials.
(Ex. 28216.)

Disputed to the cxtent the statement suggests
that AT&T did not license the UNTX System V
methods and concepts pursnant fo the siandard

license agresments. (Y 80.)

Deemed admitted: Nothing in SCO’s statemnent
specifically controverts IBM’s facts with

admisslble evidence meeting the requirements o
Rule 56. :

17.

Among the provisions in AT&1”s carly software
agreementt (including in the IBM Software
Agreement and the Sequent Software
Agreement) were the following:

* Section 2.0l: “AT&T grants to
LICENSEE a personal, nontransferable
end norexclnsive right fo use in the
United States each SOFTWARE
PRODUCT identifind in the one or more
Doemed admitted:Supplements hereto,
solely for LICENSEE’s own internat
business prposes.”

* Section 2.05: “No right Is granted by this

_Agreement for the usec of SOFTWARE

Depending on the meaning of the term “early,”
{disputed o the extent the statement suggests
that AT&T or its successors — in — interest cver
abandoned the foregoing protections in the
standard UNTX license agreements. (1] 76-96.)

Deemed admitted: Nothing in SCO’s statesnent
specifically controverts [BM’s facts with
admissible evidence meeting the requirements of
Rule 56.




PRODUCTS directly for others, or fot
any use of SOFTWARE PRODUCTS by
others.”

* Section 4.01: “LICENSEE agrees that it
will not, without the prior written consent
of AT&T, export, dlrectly or indirectly,
SOFTWARE PRODUCTS covered by
this Agresment to any country outside of
the United States.”

* Section 7.06(a): “LICENSEE agrees that
it shail hold all parts of the SOFTWARE
PRODUCTS subject to this Agreement in
confidence for AT&T.”

s  Section 7.10: “Except as provided In
Section 7.06(b), nothing in this
Agreerncat grants to LICENSEE the right
to sell, lease or otherwise transfer or
dispose of a SOFTWARE PRODUCT in
whole or in part.”

(Ex. 282 §12; Bx. 119: Ex. 492}

18.

These provisions concern the UNIX System V
source code and related materials — the
“SOFTWARE PRODUCT™ or “SOFTWARE
PRODUCTS” — that AT&T provided to its
licensees, The Agreements define
“SOFTWARE PRODUCT” as “materials such
as COMPUTER PROGRAMS, information used
of interpreted by COMPUTER PROGRAMS
and documentation relating to the use of
COMPUTER PROGRAMS"; “COMPUTER
PROGRAM™ is defined 25 “any instruction ot
instructions, in source-code or object-code
format, for controlling the operation of a CPU™,
{Ex. 119; Ex. 492.) 'The provisions do not, by
their terms, place restrictions on what licensces
mdowithmeirownoﬂginaiworks (Bx. 2824
12; Ex. 11%; BEx. 492.)

Diisputed to the extent the statement suggests
that AT&T did not license the UNIX System
methiods and coneepts pursuant to the siandard
software agreements, and, depending on the
meaning of the term “their own original works,”
to the exicnt that the ziatement suggests that the
terins of AT&T's siandard UNIX license
agreement do not place restrictions on what
licengees can do with their own original works,
(19 13-21)

Deemed admitted: Nothing in SCO’s statement
specifically contraverts IBM’s facts with
admisslble evidence meeting the requirements of
Rule 56. Further, the maierlal referred to by
SCO does not support SCO's statement.




Ag Mmsrs. Wﬂson, DcFa.uo, and Frasurc
understood and discussed the provisions with
licensees, they do not, and were not intended to,
restrict a licensee’s right o use, export, disclose
or transfer its own products and source code, so
long the licensee did not use, export, disclose or
transfer AT&T*s UNIX System V source code
along with it. AT&T's softwase agreements
were not intended to place any restrictions on
licensces” use of their own original work, (Ex.
282912, Ex. 182 717; Ex. 139 9] 14-16.}

' Dlsputr.d in that substantial ovidemss s {and

i o

eagily permits the inference) that Messrs.
Wilson, DeFazio, and Prasure had ro such
understanding or discussions, (7] 63-163.)
Depending on the meaning of the phrases “their
own orlginal works™ and “its own products and
source code,” disputed in that AT&T's software
agreements were intended to place restrictions
on the licensee’s modifications and derivative
works based on the licensed UNIX software
product. (3§ 32-86.)

Deemcd a.dmittcd The material n:fcnad to by
SCO dees not support SCO’s staternent.

28,

AT&T’s stundard software agresments granted
llcensess the right to modify UNIX System V
3ource code and to prepare derivative works
basod upon the code, Section 2.01 of AT&T's
carly software agreement included the following
e:
Such right to use includes the right to
modify such SOFTWARE PRODUCT and
{0 prepare derivative works based on such
SOFTWARE PRODUCT, provided the
resulting materials are treated hereunder as
part of the original SOFTWARE
PRODUKT.
(Ex. 281 §13; Ex. 182 { 16; Ex. 189 § I5; Ex.
1909 14.)

Disputed to the extent the statement suggests
that the tetm “SOFTWARE PRODUCT” in the
standard UNIX license agrectnent excludes the
methods and concepts embodied therein. (¥ 30.)

Decmed admitted: Nothing in SCQ’s statement
specifically controverts 1BM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statement.




AaMessts W ison,DcFazm Frasuman other
ATET represeniatives commumicated to
AT&T’s licensoos, this provision was only
intended to ensure that if & licensee were 1o
create & modification or derivative work based
on UNTX System V, any material portion of the
original UNTX System V source code provided
by AT&T or USL that was included in the
modification or derivative work would remain
subject to the confidentiality and other
restrictions of the software agreement. Any
source code developed by or for & licensee and
included in & modification or a derivative work
would not constitute “resulting materials” to be
treated as part of the original software praduct,
except for any material proprictary UNIX
System V source code provided by AT&T or
USL and included therein. (Ex. 232 § |4; Ex.
182916, Ex, 1909 14)

easily permits the inference) that Messrs,
Wilson, DeFazio, Frasure and other AT&T
represcntatives had no such understanding and
engaged In no such communications. (7§ 63~
163} Disputed in that AT&T’s license
agreements were intended to require licensees to
hold in confidence all parts of their
madifications and derivative works based on the
llcensed UNIX System V software product. (§§
82-86.)

D1sputod in ﬁwtsubstannnl cvndmoc shaws (and Dcemed adnuttod Nothmgm SCD‘ $ statement

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material refetred to by
8CO0 does not support SCO’s statement.

AT&T and USL did not intend to assert
ownership or control over modifications and
derivative works prepared by licensees, except to
the extent of the original UNTX System V source
code inoluded In such modifications and
derivative works. Although the UNTX System V
source code contained in & modification or
derivative work continued to be owned by
AT&T or USL, the code developed by or for the
licenges remained the property of the licensee,
and could therefore be ised, exported, disclosed
or transferred freely by the licensee, (Ex. 282 9
15, Bx, 1829 17; Ex. 1909 16.)

Disputed in that AT&T and USL intended to
require their UNIX System V licensses to hold
in confidence all parts of the modifications and
derivative works they developed based on the
licensed UNTX System V software product, even
those parts of such modifications and derivative
works as to which AT&T and USL claimed no
ownership. (19 82-86.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO's statement.




lson, Dc azjo, rasure and o:hcr
AT&T representatives did not believe that
licensces would have been willing to enter into
the software agreement if they had understood
Section 2.01 to grant AT&T or USL the right
own or cowrtrol source code developed by the
licensee or provided to the licenses by a third
party. They undetstood that many of AT&T’s
licensees invested substantial amounts of time,
effort and creativity in developing products
based on UNIX System V, and they did not
intend Section 2.01 w0 appropriate for AT&T the
technology developed by AT&T s licensees.
(Ex. 282§ [6; Ex. 1829 17; Ex. 190 §29.)

Disputed in ﬂm subsmﬂal cwdmce shows (an '

easily permits the inference) that Messrs,
Wilson, DeFazio, Frasure and other AT&T
representatives held no sach belief or
understanding, (9% 63-163.)

Deemed admitted: Nothmg in SCO’s statcmcm
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56, Further, the material refarred to by
SCQ does not support SCQ’s statement,

24.

Some licensees sought to clarify that, under the
agreernents, the licensee, not AT&T or USL,
would own amd control modifications and
derivative works prepared by or for the licensee
(except for any driginal UNIX System V source
code provided by AT&T or USL and included
therein). Messrs. Wilson, DeFazio, Prasure, and
other AT&T representatives provided such
clarification when asked because that is what
they understood the language fn the standard
software agreement to mean. In some cases,
they provided this clarification orally. [n other
cases, they provided it in writing, suchasina
side letter. (Ex.282917; Ex. 1824 I8; Ex 189
114;Ex. [909Y17-18)

Disputed b that substantial evideace shows (and
eagily permits the inference) that Messrs.
Wilson, DeFazlo, Frasure and other AT&T
representatives held no such understanding and
made no such statements. (Y4 63-163.) Disputed
in that no side letter permitted any AT&T or
USL UNIX Systemn V licensee to distribute any
part of its modifications or dertvative works
bagsed on the liconsed UNIX System V software
product. (1§ 82-88.) Disputed to the extent that
the statement suggests that, upon entering into
their written agreement, the parties did not
intend to exclude any previous ol discussion
from the agreement the parties had reached. (11
18, 31-82.} “The [BM Agrecments and the
Sequent Agreements (colloctively “the
Agreements™) set forth the terms under which
UNIX System V coudd be used and disclosed by
them and under which they could distribante
goftware programs “based on” UNFX System
V.” (IBM Statement of Undisputed Facts § 50.)
Disputed to the extent the statement suggests
that any writing referred to the licensee’s
“control,” which statement the cited material
does not support,

Deomed admitted: Nothing in SCQ’s statement
specifically comtroverts [BM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not suppork SCO’s statement.

*




could not claim any rights to non-UNIX System
V code source (a5 SCO does here) without
raising serlous antitrust issuss. In light of the
divestiture of AT&T in the carly 1980s, AT&T
as a company was concerned with the potentiai
anticompetitfive effocts of is actions. Asa
result, one of the rezsons Mr, Wilson made clear
to AT&T's licensees that its UNIX System V
software agreements did not mmpose any
restrictions on the use or disclosure of their own
original cods, except insofar a5 it included UNIX
System V code, was to avold any appearance of
anty impropriety. (Ex. 282§ 18.)

r Disputod mthat substantial cwd.eme shows (and

easlty permits the inference) that Mr, Wilson
held no such view and made no such
represoniations, (Y] 63-163.) Disputed to the
extent that the statement suggests that, upon
entering into theit written agreement, the parties
did not intend to exclude any previous oral
discussion from the agreement the parties had
reached. (7§ 18, 91-92.) “The IBM Agreements
and the Sequent Agreements (collectively “the
Agreements™) set forth the terms under which
UNIX Systemn V could be used and disclosed by
them and ender which they could distribute
software programs “based on™ UNIX System
V." (IBM Statement of Undisputed Facts 4 50.)

Deered admmect Nothmg in SCO s statunc:t
specifically controverts IBM's facts with
admissibie evidence meeting the requirements of
Rule 56. The matkerial referred to by SCO does
not support SCO’s statement.

Because AT&T and USL intended to distribute
the UNIX System V source code and related
information widely, AT&T understood that it
would be difficult to require that the code and
related information be kept confidential, Since
ATET belicved that its licensees held the same
view, its standard UNIX software agreements
provided that a licenses would not be required o
keep a software product confidential if it became
available without restriction to the general
public. (Ex. 282929

Disputed in that there was nothing inherent in
AT&T's or USL’s UNIX lfcensing program that
wolld result in the disclosure of any confidentiaf
UNEX material, modifications, or derivative
works. (7] 78-79.)

Deemed sdmitted: Nothing in SCO’s staternent
specifically controverts IBM's facts with
admissible evidence mecting the requirements of
Rule 56.




cxcepuon is setforthm Socﬁon706(a)of
the standard softwate agreement:
1f information relating to 2a SOFTWARE
PRODUCT subject to this Agreement at any
time becomes available without restriction
to the general public by acts not attributable
to LICENSEE or its employees,
LICENSEE’S obligations under this section
shail not apply to such information after
such time.
(Ex. 119 § 7.06(a).) The licensce was free to
disclose, without arry restriction whatsoever, any
- information that became available without
restriction to the general public by zcts not
aitributable to that particular licensee, (Ex. 281
130

The ¢

Dlspmed to the extent the stam-nent suggests
that Section 7.06(a) of the standard software
agreement embodies the exception as and for the
reasons described in Paragraph 26.
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Deemed admmd Nothmg in 8CO’s statement
specifically controverts IBMs facts with
admissible evidence meeting the requirements of
Rule 56,

This exception was intended to ensure that the
confidentiality restriction applied caly to
information that needed to be protected —
gpecifically, any trade secrefs embodied in
UNIX System V source code provided by AT&T
or USL., If part or all of the source code were
not entitled to be protected as a trade secret, then
such software product (or portion of a software
product) would be “available without restriction
to the general public” within the meaning of the
agresiments, and no longer protecied by any
confidentiality restriction, AT&T did not intend
to impose a confidentislity obligation beyond
what it could enforce under trade secret law.
(Ex. 281 131.)

Disputed, AT&T mtended to require its licensess
to hold in confidence all parts of their
modifications and derivative works based on the
licensed UNIX softwere product, (1Y 82-86.)
ATE&T sought to obtain more protection under
the standard license agreement than AT&T
might have under the existing intellectual
property w. (181.) Disputed to the extent the
statement suggests that Section 7.06(a} of the
standard software agreement esnbodies the
exception as and for the reasons described in

Paragraph 25.

Deemed admitted: Nothing in SCO’s staternent
specifically controverts IBM's facts with
admissible evidence mecting the requirements of
Rule 56. Further, the material referred to by
SCO doss not support SCO’s statement,




ways in
which source code could become “available
without restriction to the general public” within
the meaning of the software and related
agreements. But AT&T, including Mr. Wilson
and other representatives, believed that the
UNIX System V source code (or any part
thoreof) would be avaitable without restriction to
the general public if; for example, it werp (1)
pablished by a party other than the ficensee in
question; (2) accessible outside the fimits of a
confidentiality agreement, such as for downlosd
from the internet; (3) available because its owner
faifed, even If by inadvertence or simple
negligence, to take sufficient precautions to
ensure that it would remain confidential; (4)
distributed so widely that contractual
confidentiality restrictions would be insufficient
to maintain confidentiality; (5) made available o
a third party who had the right & disclose the
software product (or any part thereof); or

(6) distributed under an open-source license like
the GNU General Public License (the “GPL").
(Ex.280932)

Dizputed fo the extcnttbc stawmmt suggwls
tl.mi a distribution of the source code or methods
of concepts embodied therein, accompanied by a
copyright notice, would constite making such
techriology “available without restriction to the
general public.” *“The mere fact of publishing a
copyrighted work does not give cthers the right
o use, copy, modify, or distribute that work.”
(IBM Statement of Undisputed Facts in Support
of IBM’s Motion for Summary Judgment on Its
Claim for Copyright Infringement (IBM's
Eighth Counterclaim) § 8.) Disputed in that
there was nothing inherent in AT&T's or USL's
UNIX licensing program that would result in the
disclosure of any confidential UNIX material,
modifications, or derivative works. (9] 78-79.)
Disputed to the extent the statement suggests
that the GPL existed when the standard UNIX
license agreement was created, which statement
the cited material does not support.

Decnwd adm1nui Nothmg in SCO's statement

specifically controverts IBM s facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statement.

Some licensees requested side fetters clarifying
or amending AT&T’s standard terms or
including most-favored customer provisions,
AT&T agreed to issue side letiers in some
clrcumstances as an accommodation to the
licensee, but it novertheless intended to hold alf
ticensoes to the same basic standard. (Ex. 281
9 22-26, 43)

Disputed in that substantial evidence shows (and
easily permits the inference) that AT&T did not
intend to hold alf licensees to the same basic
standard without regard to the provisions of any
side letters with its licensees. (1 89.) “The IBM
Agresments and the Sequent Agreements
(collectively “the Agreements”) set forth the
terms under which UNIX System V could be
used snd disclosed by them snd under which
they could distribute software programs “based
on”™ UNIX System V.” (IBM Statement of
Undisputed Facts 150.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts [BM’s facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO's statement,




letter or most-favored customer provislon,
AT&T interpreted Its license agreements in light
of the collective body of UNIX license
agresments. For example, the UNIX licensing
group used the entire body of side ketfers to
provide its guidance to AT&T’s UNIX licensess.
AT&T’s policy was to deal with a licensee that
did not have a most-favored customer provision
in a side letter (like Sequent) in the same manner
as a licensee that had a side letter with such a
provision (like IBM). (Ex. 281943.)

Plas ERERANN S .4'..' e E 2 13 %
Although not all of AT&T’s llcensees had a side

0 ; e R
Dlsputed in that subsmtia! ewdencc sbows (and

easlly permits the inference) that AT&T did not
Intend and it was wot lts policy to hold all
licensees to the same basle standard regardless
of the provisions of any side letters with its
licensees. ( 89.) “The 1BM Agreements and the
Sequent Agreements (collectively “the
Agreements™) set forth the terras under which
UNIX Systemn V could be used and disclosed by
them and ander which they could distribute
software programs “based on™ UNLX System
V.” (IBM Stetement of Undisputed Facts § 50.)

Deormed sttt Niothing in 6007 statement

specifically controverts 1BM’s facts with
admissible evidence mesting the requirements of
Rule 56. Further, the material referred 1o by
SCO does not support SCO’s statement,

32,

IBM and Sequent (like many other companies)
entered into negotiations with AT&T in the mid-
19803, to replace their existing UNEX licenses
with new ones for UNIX System V. Those
negotiations led ultimalely to execution of the
Agreements, which SCO now contends [BM has
breached. (Sec Ex. 178 11 4-5; Ex. 1590 91 6-7;
Ex. 2179 4; Ex. 228 91 4-9; Ex. 233 { 4; Ex, 252
¥2,Ex. 2669113, Ex. 2759 7-8, Bx. 282 97 7-
8.}

Undisputed.

Undlsputed,

33

Whilo Messrs. Wlison, DeFazio, and Frasure had
primary responsibility for the negotlation and
execution of the new IBM and Sequent UNIX
licensing agrecmeats, Mr. Steve Vuksanovich
and Mr. Ira Kisteaberg also participated in the
negotintions. {3s¢ Bx 27597, Ex. 21714)
M. Vuksanovich was the AT&T acoount
represcntative assigned to the IBM account,
(3ex Ex. 275 18.) M. Kistenberg was the
ATE&T sccount representative specifically
assigned to the Sequent account. (Seg Bx. 217
113-5.)

Disputed to the extent the statement suggests
that the standard TINIX license sgreement at that
tims had not been previously drafted by AT&T.
(11 106-18)

Deemed admitted: Nothing In SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meefing the requirements of
Rutle 56.

13



1BM was represented in the negotiation of its
UNIX licensing agreements by, smong others,
Messrs. Richard McDonough, Thomas Cronan,
and Jeffrey Moblay, Mr. McDonough was the
Division Counsel for JBM’s System Products
Divislon. (Ex. 228 14.) Mr. Cronan was an
attorney in IBM's System Products Division.
(Sec BEx. 178 §§ 4-5.) Mr,. Mobley wasa
member of IBM's corporate Commercial &
Industry Relations staff, (See Ex. 233 91 1, 3-4.)

3s.

Sequent was represented in the negotiation of its
UNIX licensing sgreements by, among others,
Messrs. David Rodgers and Roger Swanson.

Mr. Rodgers was Sequent’s Vice President of
Engineering. (See Ex. 2529 2.) Mr. Swanson
was Sequent’s Director of Software Engineering.
(Ses BEx. 266 14 2-3.)

Undisputed,

Undisputed,

The AT&T representatives insisted on licensing
its UNIX System V software and related
materials pursuant to a standard set of license
agreoments. They stated that AT&T intended to
license and distribute UNIX System V software
and related materials broadty and, for the sake of
cfficiency and ease of administrafion, wantad to
avoid having to draft different agreementz with
¢ach of its licensess. In addition, they made
clear that AT&T wished to license UNIX
System V software and relsted materials
evenhandedly; they said they expected to troat
all of their licengees the same. (Ex. 17891 7; Ex.
217 116-7; Ex. 228 7§ 5-6; Ex. 252 1 6; Ex. 266
46; Ex. 2754 19.)

Disputed in that substantial evidence shows (and
easily permils the inference) that AT&T did not
intend and it was not its policy to hold alt
licensees to the same basic stendard regardiess
of the provisions of any side letters with its
licensees. (Y 89.) “The IBM Agreements and the
Sequent Agreements (coilectively “the
Agreements”) set forth the terms under which
UNIX System V could be used and disclosed by
them and under which they could distribute
software programs “based on™ UNIX System
V. (IBM Statement of Undisputed Pacts 1 50.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
edmissibie evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO's statement.

14



proposed agreements controlled what licensees
could and could not do with the UNIX System YV
software products. They stated that the proposed
agreements did not allow AT&T to control
licensees’ uge, export, disclosura, or transfer of
any software products or source code that
licensees developed themselves that did not
contain any UNJX System V code. (Bx. 1784 %;
Ex. 228§ 12; Bx. 233 9§ 8-9; Ex, 25217, Ex.
2669 10.)

Disputed to the extent the statcmmt suggests
that Mr. Wilson and his staff held the view and
told IBM or Sequent that the proposed
agreements did not allow AT&T to control
licensees® use, export, disclosure, or ransfer of
the licensees modifications and derivative works
baged on the licensed System V software
product, in that substantiel evidence shows (and
casily permits the inference) that Messrs, Witson
and his staff other AT&T representatives held no
such understanding and made no such
statements, (Ff63-163.) Disputed to the extent
that the statement suggests that, upon entering
into thelr written agreement, the parties did not
Intend to exchude any previous oral discussion
from the agreement the parties had reached. (9§
18, 91-92.) “The IBM Agreements and the
Sequent Agreements {collectively “the
Agreements™) set forth the teyms under which
UNIX System V could be used and disclosed by
thern and umder which they could distrlbute
software programs “based on” UNIX System
V" (IBM Statement of Undisputed Facts 4 50.)

SRR R
Deemed adnitted: Noﬂnng in SCO's statemcnr
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
8CO does not support SCO 's statement.

L5



Both IBM and Sequent made clear during their
respective ucgotiations that they could not and
would not enter into mny agreement that did not
give themn ownership and control of their own
original works. The IBM and Sequent
negotiators insisted that they had (o own and
control their own original works, even if they
were inclided in 2 modifications and derivative
work of UNIX Systerm V. (Ex, 178 91 13-14;
Ex. 228 113; Ex. 233 946, §; Ex. 252§ 7; Ex.
266 19 16-11.)

Dzsputed in ﬂm AT&T s license agreements
were iutended to require lioensees to hold in
confidence all parts of their modifications and
derivative works based on the licensed UNIX
System V software product, AT&T would not
have eatered into a license agreement with any
ticensee who had stated a contrary viewss a
condition of entering into the contract, and the
plain language of AT&T’s standard UNIX
System V license agreernent made clesr that
AT&T had entered into no such understanding,
(1% 13-163.) Dispuied in that the evidence shows
(and easily permits the inference) that neither
IBM nor Sequent would have imposed any such
conditions on their willingness to enter into their
rgreements. (§§ i3-21.) Disputed to the extent
that the statement suggests that, upon entering
lute their written agreement, the partics did not
intend to exclude any previous oraf discussion
from the agreement the parties had reached, (9§
18, 91-92.) “The IBM Agreements and the
Sequent Agreements (collectively “the
Agreements™) set forth the tarms under which
UNIX System V could be used and disclosed by
them and under which they could distribute
software programs “based on” UNIX System
V.” (IBM Statement of Undisputed Facts § 50.)

Decmen admifted: Nothmg n SCO's ot

specifically controverts IBM’s facts with
admissible evidence mesting the requirements of
Rule 56. Further, the matetial referred (o by
8CO does not support SCO’s statement,

16




The AT&

negotiators separately advised both
the IBM and Sequent negotiators that AT&T did
not seek to precinde ownership and control of
their original or homegrown works. In fact, the
AT&T negotiators assured IBM and Sequent that
the purpose of the restrictions imposed by the
AT&T Agreements was to protect AT&T s
original code and that IBM and Sequent could do
whatever they wanted with thelr own code 5o
long as they did not use, export, disclose, or
transfer AT&T's original code (unless otherwise
pemitted by the AT&T Agreements). (Ex, 178
115, Ex. 228 § 15; Bx. 233 1 16; Ex. 2527 3;
Ex. 266 9i2)

SR Sl -
Disputed In that substantial evidence shows (and
easily permits the inference) that the AT&T
negotiators gave no such advice or assurances,
because they held no such understanding. (1 63-
163.) Disputed to the extent that the statement
suggests that the AT&T negotiators had the
authority t modify or amend the standard terms
of AT&Ts standard System V license
agreement. (§Y 90-91.) Disputed to the extent
that the stetement suggests that, upon entering
into their written agreement, the partics did not
intend to exciude any previous oral discussion
from the agreement the partics had resched. |
18, 91-92.) “The IBM Agreements and the
Sequent Agreements (collectively “the
Agreements”} set forth the torms under which
UNIX System V could be used and disclosed by
them and under which they could distribute
softwate programs “based on” UNIX, System
V."_(IBM Statement of Undisputed Facts §50.)

specifically controverts IBM's facts with
admissible evidence mesting the requirsments of
Ruie 56, Further, the material referred to by
SCQ does not support SOO's statement.




agreed to give ATAT the right to own or control
IBM’s original works. To do so would have
represented a drematic departure from [BM's
practices regarding the ticensing of third-party
code and would have reguired IBM to change
the way it developed products to ensure that it
not altow any IBM or third-party code to be
introduced into the source code base containing
the UNIX System V code (however briefly)
unless [BM was prepared forever to yield control
of that code to AT&T. (Ex. 178 19; Bx. 228 §
18; Ex. 233 §17.)

original works” and “conirol,” disputed to the
extent the statement suggests that the [RM
negotiating team did not enter into a written
agreement requiring IBM to hold In confidence
all parts of its modifications and derivative
works based on the licensed UNIX System V
software product. (9§ 13-29, 82-86.) Disputed to
tho cxtent that the statement suggests that, upon
entering Into their written agreement, the partics
did not intend to exclude any previous oral
discussion from the agreement the parties had
reached. (11 18, 91-92.) “The IBM Agreements
and the Sequent Agreements (collectively “the
Agresmenis™} set forth the terms under which
UNEX System V could be used and disclosed by
themn and ymder which they could distribute
software programa "based on™ UNIX Systam
V.” (IBM Statement of Undisputed Facts § 50.)
Digputed to the extent the statement suggests
that IBM had compelling business reasons to
insist on the “control” as described by IBM
herein. (T§30-62)

Depencﬁng on the mem ofhhe phmse "EBM' -

Deemed admitied: Nottung in SCO s staternent
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO's statement,

41,

So that there would be no confusion, the [BM
negotiators told the AT&T representatives with
whom they nogotiated that [BM mtended to
inchude portions of AT&T's UNIX System V
code in products with [BM code and to make
changes to the AT&T code (such #s by adding to
it) and thas IBM had to ensure that the parties
agreed that IBM had the right to do so, without
forfeiting any rights (mcluding the right to
control} to such IBM preducts and code, (Ex.
178919)

Disputed in that substantial evidence shows (and
casily permits the inference) that the IBM
negotistors made no such statements and agked
for no such assurances, (1§ 63-163.) Dispuked to
the extent that the statement suggests that, upen
entering info their written agreement, the partics
did not intend to exciude any previous oral
discussion from the agreement the parties had
reached. (71 18, 91-92,) “The [BM Agreements
and the Sequent Agreements (collectively “the
Agresments™) set forth the terms under which
UNIX System V could be used and disclosed by
then and under which they could distritade
software programs “hased on” UNIX System
V.” (IBM Statement of Undisputed Facts § 50.)

Deemed admitted: Nothing in SCO’s siatement
specifically controverts iBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material refecred to by
SCO does not support SCO's statement.
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42,

A TIATI TR

H R IR
Similarfy, the Sequent negotiators would never
have agreed to give AT&T the right to own or
coutrol their original works. (Ex. 252%7; Ex.
26691 10-11) As a small company at the time,
it would not have made any sense for Sequent to
have entered into an agreement that gave AT&T
control over the source code that Sequent
developed for its own software products, (Ex.
2661 11.) Sequent's original or homegrown
souree code was one of the key assets of the
company, and to compromise Sequent’s
ownership of or control over the code would
have required the approval of Sequent’s board of
directors. (Ex. 295 at 47:9-49:19.)

Depending on the meaning of the phrase “IBM’s
original works™ and “control,” disputed  the
extent the statement suggests that the Sequent
negotiating team did not enter Into a written
agreement requiring Sequeat to hold in
confidence all parts of its modifications and
derivative works based on the licensed UNIX
System V software product. (1§ 13-21, 82-86,)
Disputed to the extent that the statement
suggests that, upon entering into their written
agreement, the parties did not Iniend to exclude
any previous oral discussion from the agreement
the parties had reached. (Y 18,91-92) “The
IBM Agreements and the Sequent Agreements
{collectively “the Agreements™) set forth the
terms under which UNDX System V¥ could be
used and disclosed by them and under which
they could distribute software programs “based
on” UNIX Systorn V.” (IBM Statement of
Undisputed Facts § 50.) Disputed to the extent
the stafemont suggests that Sequent had
compelling business reasons to Inslst on the
“couatrol” as described by IBM herein. (5 30-
62}

L o

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evldence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s stafement.




Messrs. Wthcm, Frasurcmd DeFazio
understood that neither IBM nor Sequent would
have entered into the proposed UNIX licensing
agreements if ATAT had sought and insisted on
the right to control any product or code that
might in the fiture be associated with UNIX
System V code, except insofar as jt might
‘melude UNIX System V code. (Ex. 1829717;
Ex. 190§ 29; Ex. 282 § 16.) No one involved in
the negotiation of the Agreements ever
suggested that they would give AT&T (or
anyone elsc ather than IBM or Sequent) the right
to control IBM or Sequent original cods. (Ex.
178 99 11-12; Ex. 228 1 19; Ex. 233 1 9; Ex. 252
17, Ex. 266 10.)

Wilson, DeFazio, Frasure and other AT&T
represeutatives held no such understanding and
made no such statements. (7] 63-163.)
Depending on the meaning of the phrase “IBM
or Sequent original code,” disputed to the extent
the statement suggests that the Sequent
negotiating team did not enter into a written
agreement requiring IBM and Sequeat to hold in
confidence all parts of its modifications and
derivative works based on the licensed UNIX
System V software prodnct. (1§ 13-29, §2-86.)
Disputed to the extent that the statement
suggests that, upon entering Into their written
agreement, the parties dld not imtend to exclude
any previous oral discusslon from the agreement
the parties had reached. (1Y 18, 91-92)) “The
IBM Agreements and the Sequent Agreements
(collectively “the Agreements™) set forth the
terms under which UNIX Systemn V could be
used and disclosed by them and under which
they could distribute software programs “based
on” UNIX System V.” (IBM Statement of
Undisputed Facts 1 50.) Disputed to the extent
the statement suggests that IBM or Sequent had
cotnpelling business reasons to insist on the
“control” as described by [BM herein, (] 30-
62.)

Dwmcd admlitcd Notfung in SCO ] statcme.nt
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

The material referred to by SCO does not
support SCO’s statement. The testimony of
individuals who did not negotiate or execute the
Agresments is irrelevant.




5 2L A

Basod at least in part on AT&T’s asmmm
IBM and Sequent made the decision to execute
licensing agrecments that AT&T represented to
reflect its standard terms. Ssquent agreed to sign
ﬂacagmwmtsas:s.wher&asIBMageedto
sign them subject to clarifications and
amendmetits set out in a contemporaneous side
lettee. IBM wantod to make sure there would be
RO question that, among other things, AT&T s
licensces, not AT&T, would owm and control the
source code that was developed by the licensce
or developed for the licensce by a third party.
(Ex. 178 1] 13-17; Ex. 228 1% 13-14, 18; Bx. 233
19 10-13; Ex, 25217, Bx. 266 § 12.)

Disputed in that substmtta! cvxdonce shews (and

caslly permits the inference) that Messrs.
Wiison, DeFazio, Frasure and other AT&T
representelives gave no such assurances, (1§ 63-
163.} Disputed to the extent the statement
suggests that IBM and Sequent did not enter into
agreements requiring IBM and Sequent to hold
In confidence all patts of its modifications and
derivative warks based on the licensed UNIX
System V software product, (14 13-29, 82-86))
Disptiied to the extent that the statement
suggests that, upon entering into thelr writien
agreement, the parties did not intend to exclude
arry previous oral discussion from the agreement
the parties had reached. {17 18, 91-92,) “The
IBM Agreements and the Sequent Agreements
(collectively “the Agreements™) set forth the
terms under which UNIX System V couild be
used and disclosed by them and under which
they could distribute software programs “based
on™ UNIX System V." (IBM Statement of
Undisputed Facts § 50.) Disputed to the extent
the statement suggests that IBM or Sequent had
compelling business reasons [ insist on the
“control” as desoribed by IBM herein. (9§ 30-
62}

T wi,.ﬁﬁ i 1( i

‘Decmcd admlttcd No&ung in SCO‘s statemcnt

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56.

The material referred o by SCO does not
support SCO's statement, The testimony of
individuals who did mot negotiate or execute the
Agrecments is irrelevant

21



45,

. Thc AT&T negohator: asreed toiprovﬁc IBM

ﬁﬁ’%ﬁ?; IS

with 8 side letter, including, among other things,
a most-favored customer provision, but stated
that a side letter was not necessary because,
among other reasons, AT&T did not wish to
assert ownership or control over any
modifications and derivative works prepared by
ot for IBM, or by any other of AT&T’s llcensees
for that matter, except to the extent that those
portions of the modifications or derivative works
contained licensed UNIX. System V source code,
(Ex. 178 1 16; Ex. 228 1§ 13-14; Ex. 233 11 12-
13; Bx. 18211 18, 20; Ex. 189 1Y 14-16; Ex. 281
117}

Depcl'on the mcanmg of thl: tu'm

favored nation customer provision,” dxsputcd in
that the term concerns terms other than pricing.
(Ex. 333 §27.) Disputed in that substantial
evidence shows (and easily permits the
inference) that Messes, Wilson, DeFazio, Frasure
and other AT&T representatives possessed no
such wighes. (§§ 63-163.)

Deamed adrnliled Noﬂung in SCO's statcment

specifically controverts IBM's facts with
admissibie evidence mesting the requirements of
Rule 56.

The material referred to by SCO does not
support SCO's statement, The testimony of
individuals who did not negotiate or execirte the
Agreements is irrelevant.




.M.w. i G i
T&T made clear that —side letter or not —
AT&T intended to treat all of its licensees the
same, Messrs, Wilson, DeFazio Fragure,
Kistenberg, and Vuksanovick intended to hold
all licensees to the same basic standard.
AT&Ts stated policy was to treat all of its
licensees essentially the same. (Ex. 182 97 18,
20; Ex. 189 14 14-16; Ex. 217 9y 21-22; Bx. 275
TH26-27, Ex. 281 9 17.) All wore free to do as
they wished with their eriginal or homegrown
wotks, so long as they protected AT&T?s UNIX
software. (See Ex. 182 4 18; Ex. 1909 26; Ex.
217912 Ex. 275929, Ex. 2821 28.)
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Disputed in that substantial evidence shows (and

casily permity the inference) that AT&T did not
intend to hold all licensees to the same basic
standard without regard to the provisions of any
side letters with its licensees, (§ 89.) Disputed in
that substantial evidence shows (and easily
permits the inference) that Messts. Wilson,
DeFazio, Frasure and other ATAT
represcatatives gave no such assurances. (§§ 63~
163.) Depending on the definition of the phrase
“original or homegrown works,” disputed to the
cxtent the statement suggests that [BM and
Sequent did not enter into a written agreement
requiring IBM and Sequrent to hold in confidence
all parts of its modifications and derivative
works based on the licensed UNTX System V
software product. (7 13-21, $2-86.) Disputed to
the extent that the statement suggests that, upon
entering Into thelr written agreement, the partics
dld not Infend to exclude any previous oral
discussion from the agreement the parties had
reached. (1Y 18, 91-92.) “The [BM Agreements
and the Sequent Agreements {collectively “the
Agreements™) set forth the terms under which
UNIX System V could be used and disclosed by
them and under which they could distribute
software programs “bascd on” UNIX System
V.” (IBM Statement of Undisputed Facts § 50.)

Decmed admitted: Nothing in SCO’s statement
speclfically controverts IBMs facts with
admissible evidence meeting the requirements of
Ruie 56, Further, the material referred to by
SCO does not support SCO’s statement.

including its side Jetter, on February 1, 1985
{collectively, the “IBM Agrooments™). The IBM
Agreements were exstuted by Mr, Frasure on
behatf of Mr. Wilson for AT&T and by Mr.
McDonough for IBM. (Ex. 120; Bx. 122; Ex.
492

47, IBM and Sequent completed nogotiations Undisputed. Undisputed.
relating tu their UNDX System V licensing
agreements beginning in early 1985, (Ex. 119;
Bx. 120; Bx. 122; Bx, 492)

48. | IBM executed Its agrocnents with AT&T, . Undisputed. Undlsputed.




Sequent executed Its agreements with AT&T on
Aprll 18, 1985 and January 28, 1986
{collectively the “Sequent Agreements™). The
Sequent Agreements wero axocuted by Mr.
Wilson for AT&T and Mr. Rodgers for Sequent.
(Ex. 119; Ex, 121.)

T

Undispuied.

50.

The [BM Agresments and the Sequent
Agreements (collectively “the Agreements”) set
Torth the terms under which UNIX System V'
could be used and disclosed by them and under
which they could distribute software programs
“based on” UNIX System V. (Ex. 119; Ex. 492;
Ex. 28296;Ex. 182915)

Undisputed.

Undisputed.

31

The A greements included the following
provisions from AT&T's standerd Software
Agreements, each of which SCO acouses [BM of
breaching:

Section 2.01:

AT&T grants to LICENSEE » personal,
nontransferable and nonexclusive right to
use in the United States each SOFTWARR
PRODUCT identified in the oae or more
Supploments hereto, solely for LICENSEE s
own internal business purposes and solely
on of In conjunction with DESIGNATED
CPUs for such SOFTWARE PRODUCT,
Such right to use includes the right to
modify such SOFTWARE PRODUCT and
to prepare derivative works based on such
SOFTWARE PRODUCT, provided the
resulting materinks are treated herounder as
part of the original SOFTWARRE
PRODUCT.

Section 2,05

No right is grmated by this Agreement for
the use of SOFTWARE PRODUCTS
directly for others, or for any we of
SOFTWARE PRODUCTS by others.
sectiop £¢]

Undisputed.

Undisputed.
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the prior written consent of AT&T, expott,
directly or indirectly, SOFTWARE
PRODUCTS covered by this Agreament to
any country outside of the United States.

Seetion 6.03

If LYCENSEE falls to fulfill one or more of
its obligations under this Agreement, AT&T
may, upon its election and in addition to any
other remedies that it may have, at any time
terminate al} the rights granted by it
hereunder by not less than two (2) months’
written notice to LICENSEE specifying any
such breach, unless within the period of
such notice alf breachos specified therein
shall have been remedled; upon such
termination LICENSEE shal! Immediately
discontinue use of and return or destroy all
coples of SOFTWARE PRODUCTS subject
to this Agreenent.

LICENSEE agrees that it shall hold af} parts
of the SOFTWARE PRODUCTS subject to
this Agreement in confidence for AT&T.
LICENSEE further agrees that it shall not
make any disclosure of any or alf of such
SOFTWARE PRODUCTS (inchuding
methods or concepts utilized therein) to
atyone, except to employees of LICENSER
to whom such disclosure Is necoasaty 1o the
se for which righte are granted herounder,
.. - Hinformation relating to a SOFTWARE
PRODUCT subject to this Agreement at any
time becomes availuble without restriction
to the general public by ects not attributable
to LICENSEE or its employees,
LICEMSEE s obligations under this section
shall not apply to such information after
guch time.




Except a5 provided in Section 7.06(b),
nothing in this Agreement grants to
LICENSEE the right to sedl, lease or
otherwise fransfer or dispose ofa
SOFTWARE PRODUCT in whole or in

part,
{Ex, 492; Fx. 119))

Sequent Software Agreements identify the
speclfic “SOFTWARE PRODUCT” or
"SOFTWARE PRODUCTS", and relatad
materials, that AT&T provided under the terms
of the agreements, (Id,) The particular
"SOFTWARE PRODUCT™ at issus In this case
Is "UNIX System V. (Ses, e.g, Ex. 125; Bx.
126).)

that the agreements do not refer to specific
versions of UNIX Systern V, which statement
the cited material does not support,

52, On their face, the allegedly breached provisions Disputed to the extent the statemnent suggests Deemed admitted: Nothing in SCO’s statement
{Sections 2.01, 2.05, 4,01, 6.03, 7.06(n) and that the foregoing provisions refate oty to the specifically controverts IBM's facts with
7.10) pertain to AT&T s "SOFTWARE “software product” in that, on their face, admissible cvidence mesting the requirements of
PRODUCT™, which is defined by the Sections 2.01, 7.06(a) and 7.10 of the Rule 56. SCO's statement does not refer to any
Agreements as: Agrecments also pertein to any mod|fications portion of the record on which SCO refies.
[Mlaterials such as COMPUTER and derivative works that 1BM and Sequent
PROGRAMS, information used or develop based on the licensed UNIX System V
interpreted by COMPUTER PROGRAMS | software product,
and documentation relating to the use of
COMPUTER PROGRAMS. Materials
available from AT&T for a specific
SOFTWARE PRODUCT are listed In the
Schedule for such SOFTWARE
PRODUCT.
(Ex. 492 §1.04; Ex, 119 § 1.04,)
53, The various schedules attached to the IBM and Diswtcdmﬂ;cﬁxtcmﬂ\cs!alanmtmggests

Deemed admitted: Nothing In SCO’s statement
specifically confroverts 1IBM's facts with
admissible evidence meeting the requirements of
Ruke 56. SCO’s statement does not refer fo any
portion of the record o which SCO relies.

The fiacts stated in IBM’s referenced paragraph
are fully supported by the cited material.




The IBM Slde Lettor cla.riﬁod Sectlon 2.0 as
follows:
Regarding Section 2.01, we agree that that
mod|ficaons and derivative works prepared
by or for [TBMj] are owned by [IBM].
However, ownership of any portion or
pottions of SOFTWARE PRODUCTS
Included in any such modification or
derivative work remains with {AT&T),
{Ex. 122 af 2, Ex. 282 9§ 19-20; Ex. 189§ 14;
Ex. 1829 18; Ex, 275 f{ 15-16; Ex. 228 §§ 13-
14; Ex. 178 7% 13-16; Ex. 233 ¥ 10-13.) This
language clarified that TBM (like all AT&T
licensers) owned and controlled its original or
homegrown works. (Ex. 282 95 19-20; Bx. 189
9 14; Ex. 182 § 13; Ex. 275 ¥ 15-16; Ex. 228
11 13-14; Ex. 178 §13-16; Ex. 233 7§ 10-13)

-Dmg on tlu: meanlng ofl'.hc word
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“controlled” and the phrase “original or
homegrown works,” disputad in that the
language in Paragraph 2 of the IBM Side Letter
dld not clarify that IBM {or any other AT&T
UNIX System V licensee) was fres to publicly
disclose even those portions of a modification or
derivative work that TBM (or AT&T's other
UNIX System V licensees) owned. (1]87-89.)

Desmed admitted: Nothmg in SCO s stnlement
specifically controverts IBM's facks with
admissible evidence mecting the requirements of
Rule 56. The material referred to by SCO doss
not support 8CO’s statement,




In addition, the Side Letter, as well as
suhsequent Amendment No. X, amendad Section
7.06(a) of the IBM Software Agreement to
provide as follows:
LICENSHE agrees that it shall hold
SOFTWARE PRODUCTS subject to this
Agresment In confidence for ATET.
LICENSEE further agrees that it shall not
make any disclosire of such SOFTWARE
PRODUCTS to anyone, except to
employees of LICENSEE to whom such
disclosure is necessary to the use for which
rights are granted hereunder. . . . Nothing in
this Agreement shall prevent LICENSEE
from developing or marketing products or
services employing ideag, concepts, know-
how or techniques relating to data
processing embodied in SOFTWARE
PRODUCTS subject to this Agreement,
provided that LICENSEE ghall not copy any
code from such SOFTWARE PRODUCTS
into any such product or in connection with
any such service, . . . If informetion relating
to a SOFTWARE PRODUCT subject to this
Agreement at any time becomes avalleble
without restriction o the general public by
acts nof attrituitable to LICENSEE or its
employees, LICENSEE's abligations undes
this section shall not apply to such
information afler such time.
(Ex. 1229A.9; Ex. 12416.) Thls langnage
clarified, among other things, that IAM (like all
ATET licensess) had no obligation of
confidentiality regarding UNTX software that
becomes available without restriction to the
general public by acts not attributable w0 [BM.
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Disputed in that the foregoing statement omits
the third sentence of Paragraph A9 of the [BM
Side Letter: “LICENSEE shall appropriately
notify each employee to whom any such
dlsclosure is made that quch disclosure is made
in confidence and shall be kept in confidence by
such employee.®

Deemed admmed Nothmg mSOD s stalomcnt
specifically controverts I1BM s facts with
admissible evidence meeting the requirements of
Rule 56.




56.

Constslcnt wui: AT&T‘S pollcy ho twat aii
licensees the same, Paragraph A.12 of the IBM
Side Letter provides:
We agree that all SOFTWARE
FRODUCTS, inclsding enhancements to or
new versions of existing SOFTWARE
PRODUCTS, generally availahle under the
Software Agrecment will be made available
10 you st the fees and under terms,
warranties and benefits equivalent to those
offered 1o other licensees.
{Ex. 122 Y A.12.) This language meant that if
any other licensee was offered or obtained terms
mere favorable to the licensee than those
contained in the IBM Agreements, then 1BM
would have the advantage of such more
favorable terms as if they had been set forth in
the IBM Agreemeufs. (Ex. 281 §43.)

D|§pu£ed 1o ihc extent the s!nrcmcnt snggests

that paragraph A.12 concemed any term other
than peicing. (Ex. 333 4 27.) Disputed to the
extent that TBM cver licensed any subsequent
verston of UNIX System V other than the
version licensed under its 1985 Agreement and
Side Lefter. (Ex. 333 427))

T fu‘%{ﬁﬁ¢

i3 e i e
Deunodaclmltwd: Thc mamnaf referred fo by

SCO does not suppart SCO’s statement

Nothing in SCO’s statewnent specifically
controverts IBM’s facts with admissible
evidence meeting the requirements of Rute 56.




negotiated the Agreements, as woll as Mr.
DeFazio, who had ultimate responsibility for
them (collectively, the “Involved Persons™,
agreetlmﬁnAgrecmmtawarcnctim:ndedto,
and do not, restrict in any manner the use or
disclogure of any original code written by, or for,
IBM and Sequent. (Sez Ex. 1781 18; Bx. 182
11 17-18; Ex. 189 19 13-16, 24-29; Ex. 2179 9;
Ex. 228 91 11-19; Ex. 23399, Bx. 252 11 7-5;
Ex. 266 9 8; BEx. 275 112; Ex. 282 91 14-15, 27-
30.)

' Dlspuwd 1 thc cxtcnt ﬂw s(arumt su@em

that the “Involved Persons” had the authority to
modify the terms of AT&T s standard UNTX
license agrecments and to the extent the
statement suggests that the “Involved Persons™
were the only Individnals under whose direction
AT&T licensed its UNIX source code. (Y1 76-
96.) Disputed in thet substantial evidence shows
{and easily permits the Inference) that the
“Involved Persons” did not share any such view
during their icnure at ATET. (1 63-163.)
Depending on the definition of the phrase
“original code written by, or for, IBM and
Sequent,” disputed to the extent the statement
suggests that IBM and Sequent did not enter into
a written agresment requiring IBM and Sequent
to hold in confidence all parts of its
modifications and derivative works based on the
licensed UNIX System V software product. (1Y
13-29, 82-86.) Disputed to the extent that the
statement suggests that, upon entering into their
written agreement, the pardies did not intend to
exchude any previous oral discussion from the
agreoment the partics had reached. (Y] 18, 91-
92.) “The IBM Agreements and the Sequent
Agreements (collectively “the Agreements™) set
Torth the terms under which UNTX System V
cottld be used and disclosed by them and under
which they could distribute software programs
“based on™ UNIX System V.” (IBM Statement
of Undisputed Facts § 50.)

Dcermd admlttcd ‘Nothmg in SCO s smtement

specifically controverts [BM's facts with
admissible evidence meeting the requirements of
Rule 56,

The material referred to by SCQ does not
support SCO’s statement. The testimony of
individuals who did not negotiate of exccute the
Agreements is irrelevant.

30




58.

BT
None of the Involved Persons understood the
Agrcomeats to give AT&T or its successors the

right to assert ownership or control over gl of
the source code of any modifications or

the contrary, they undesstood that IBM and
Sequent owned, and were permitted to use
however they wanted, any modifications or
derivative works that they created (or that others
created for them) based on UNTX System V'
software, except for the UNDX System V
material that might be contained within their
modifications or derivative works. (Seg Ex. 172
§ 17; Bx. 182§ 20; Ex. 190 Y 14-15; Ex. 217 9%
10-11; Ex, 228 9§ 13, 15; Ex. 233 19 8-9;

Ex. 2529 7; Ex. 266 1 10-12; Ex. 275 § 13
Ex. 2824 15.)

H o
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derivative works based o UNEX System V. To
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Disputed to the extent the s ent suggests
that the “Involved Persons” had the suthority to
modify the terms of AT&T’s standard UNIX,
license agreements and to the extent the
giatement suggests that the “Involved Persons®
wete the only indtviduals under whose direction
ATET livensed its UNIX source code. (Y 76-
96.) Dispirted in that substantial evidence shows
(and easily permits the inference) that the
“Invalved Pessons™ did not share any such view
during their tenure at AT&T. (] 63-163 )
Depending on the definition of the phrase
“eriginal code written by, or for, IBM and
Sequent,” disputed to the extent the statement
suggests that IBM and Sequent did not enter into
& written agresment requiring [BM and Sequent
to kold in confidence all parts of its
modifications and derivative works based on the
licensed UNTX System V software product, (1]
13-29, 82-86.) Disputed to (he extent that the
statemeat suggests that, upon entering into their
written agreenwent, the parties did not intead to
exclude any previous orat discussion from the
agreement the partics had reached. (1§ 18, 91-
92.) “The IBM Agreements and the Sequent
Agreements (collactively “the Agreements™) sat
forth the terms under which UNTX System V
could be used and disclosed by themn and under
which they could distribute software programs
“based on™ UNIX System V." (IBM Statement
of Undisputed Facts 4 50.)

PESCREEEEE & 5E: SRR
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Deemed admitted. Nothing in SCO’s statermernt
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rale 56,

The material referred to by SO0 doss not
support SCO’s statement, and the testimony of
individuals who did not negotiate or execute the
Agreements is irrelevant.

3l



As the anolvod Pcrsons undcrstood the
Agreements, they impose no restrictions on
TBM's or Sequent’s use, export, disclosure or
transfer of those portions of any modifications or
decivative works of UNIX Systsm V that were
crsated by oc for IBM or Sequent and do not
cantain any UNIX System V source code. (Sge
Ex. 178 § 18; Ex. 182  18; Ex. 190 {24; Ex.
2179 12; Ex. 228 116; Ex. 233 { 6; Ex. 252
118; Ex. 266 112; Ex. 275 Y 12; Ex. 282 127))
Under the Agreements, IBM and Sequent are
free to use however they wart any ATX or Dynlx
source code, except for the UNIX System V
source code or other licensed software prodocts
provided by AT&T that may be contained
therein (cxcept as otherwise permitted by the
AT&T Agreements). (Sc¢ Ex. 178 §19; Ex. 182
118, Ex. 190 126; Ex. 217 § 12; Ex. 2284 15;
Ex. 2339 14; Ex. 252 113; Bx. 266 § 13; Ex.
275 §29; Ex, 282 128.)

DEspuied to lhc extent lhe stﬂemmt sugg ts
that the “Involved Persons” had the authority to
maodify the terms of AT&T s standard UNIX
license agreements and to the extent the
statement suggests that the ''lnvolved Persons”
were the only individuals under whose direction
ATE&T licensed its UND{ source code, (9] 76-
96.) Disputed in that substantial evidence shows
{and casily permits the inference) that the
“Involved Persons” did not share any such view
during their tenure at ATET. (9] 63-163.)
Disputed to the extent the statament suggests
that IBM and Sequent dld not enter into a written
agresment requiring [BM and Sequent to hold in
confidence all paris of its modifications and
derivative works based on the licensed UNIX
System V softwars product. (1§ 13-29, 82-86.)
Disputed to the extent that the staternent )
suggests that, upon entering into thelr written
agreement, the parties did not intend to exclude
any previous oral discussion from the

the parties had reached. (19 18, 91-92)) “The
IBM Agreements and the Sequent Agreements
{collectively “the Agreements™) set forth the
terms under which UNIX System V could be
used and disclosed by them and under which
they could distribute software programs “based
on” UNIX System V.” (IBM Statcment of
Undisputed Facts 1 50.)

—* Fﬁ“"ﬁ‘_-h 'l-r 5(56‘,5,
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Dacmod admitted: Nothing in SCO’s stat«nom
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56.

The material referred to by SCO doe¢s not
support SCO’s sintement. The testimony of
individuaks who did not negotiate or execute the
Agreements is irelevant.
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Aceording to the Invo
theory of the case — that IBM has beeached the
Agreements by improperly using, exporting,
disciosing or transfering AT and Dynix source
code, irrespective or whether IBM has
improperly used, exported, disclosed or
transferred any protected UNTX System V
source code — is inconsigtent with the
provisions of the Agreements and with the
parties’ inteations. (Sec Ex. 178 §21; Ex, 182 1

31, Ex. 190 §27; Bx. 217 124; Bx. 228 § 17; Ex.

2339 16; Bx. 275 § 30; Bx. 282 1 29, Ex. 310 &t
116:18-118:4.) The Agreements were not
intended to limit IBM's or Sequent’s freedom of
sction with respect to their original source code,
methods, or concepts and were Intended merely
to protect AT&T's interest in its own UNIX
System V source material. (Spe Ex. [78 122
Bx. 182 422; Ex. 190 ¥ 12; Ex. 2289 18; Ex.
233917, Ex. 276 13; Ex. 2829 12; Bx. 310 &
80:15-19, 117:14-118:4; 124:12-21))

1 % @%
Disputed to the extent the statement suggests
that the “Involved Persons” had the authority to
modify the terms of AT&T’s standard UNTX
license agreemwents and to the cxtent the
statzment suggests that the “Involved Persons”
were the only individuals under whose ditection
AT&T liconsed its UNIX source code. (Y] 76-
96.) Disputed in that substantial evidence shows
(and easily permits the inference) that the
“Invotved Persons” did not share any such view
during their fenure at AT&T. (74 63-163.)
Depending on the deinition of the phrases
“freedom of action” and “original source code,
methads, or concepts,™ disputed fo the extent the
statement suggests that TBM and Sequent did not
enter into 2 written agrooment requiring [BM
and Sequent to hold in confidence all parts of its
modifications and derivative works based on the
licensed UNTX System V software product. ™M
13-29, 82-86.) Disputed to the extent that the
statement suggests that, upon entering ate their
written agreement, the parties did net intend to
exclude any previous orai discussion from the
agreement the parties had reached. (9§ 18, 91-
92.) “The IBM Agreements and the Sequent
Agreements (cullectively *the Agreements™ sat
fotth the terms under which UNIX Systern V
could be wsed and disclosed by them and under
which they could distribute software programs
“based on™ UNIX System V." (TBM Statement
of Undisputed Facts § 50.)

Decmed admitted: Nothing In SC0’s statem
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Ruie 56,

The material refecred to by SCO does not
support SCO’s statement, The testimony of
individuals who did not negotiate or execute the
Agreements is lrrelevant.
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Sectmn 2,01 of the Software Agn:cments. as
undersiood by the Involved Persons, was only
intended to ensure that if = licensee were to
create a modification or derivative work based
on UNIX System V, any material portlon of the
original UNTX System V¥ source code provided
by AT&T or USL that was included in the
modificatlon or derivative work would remain
subject to the confidentiality and other
restrictions of the software agreement. (Seg Ex.
1787 11; Ex. 182§ 16; Bx. 190 § 14; Ex. 228 1
12; Ex. 233 % 8; Ex. 282 1 14; Ex, 584 5t 176:2-
18; Ex. 310 2t 30:17-31:5.) Any source code
developed by or for a llcensee and included in a
modlfication or a derivative work would not
constituie “resulting materials™ to be trested as
part of the original software product, except for
any materiai proprietary UNIX System V source
code provided by AT&T or USL and included
theretn. (See Ex. 178 711; Ex. 1829 16;

Ex. 1909 14; Ex. 217§ 11; Ex. 228 4 12; Ex.
233 78; Ex. 25297; Ex, 282§ 14; Ex. 584 at
173:3-174:8)

Disputed to the extent the statemcnl sn

that the “Involved Persons™ had the authority to
modify the terms of AT&T's standard UNIX
license agreements and o the extent the
statement suggests that the “Involved Persons”
were the only indtviduals under whose direction
AT&T licensed its UNIX source code. (f 76-
96.) Disputed in that substantial evidence shows
(and easlly permits the inference) that the
“Involved Persons™ did not share any sach view
during their tenure at AT&T. (1§ 63-163.)
Disputed to the extent the statement suggests
that IBM and Sequent did not enter into a written
agreement requiring 1BM and Sequent to hold in
confidence all parts of its modifications and
derivative works based on the licensed UNIX
System V software product. (] 13-29, 82-86.)
Disputed to the extent that the statement
suggesis that, upon entering into their written
agreernent, the parties did not Intend to exclude
any previous orat discussion from the agreement
the parties had reached. (1§ 18, 91-92,) “The
IBM Agreements and the Sequent Agreements
(collectively “the Agreements™) set forth the
terms under which UNIX System V could be
used and disclozed by them and under which
they could distribute software programs “based
on™ UNIX System V." (IBM Statement of
Undisputed Facts §50.)

Deemcd a.dmltted Noﬂmg in SCO s statement
speclfically controverts IBM's facts with
sdmissible evidence meeting the requircments of
Rale 56.

The material referred to by SCO does not
support SCO's statement. The testimony of
individuals who did not negotiate or execute the
Agreements is irrelevant,
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Nonge of the Involved Persons intended the
Agreement to permit AT&T and USL to essert
ownership or cantrol over modlfications and
derivative works prepared by liceasees, except to
the extent of the original UNTX System V source
ocode included in such modifications and
dorivative works. (Se Ex. 1789 15; Ex. 1829
20, Ex. 190 9% 14-15; Ex. 217 122; Ex. 228
Y13, Ex. 23318, Ex. 2521 7; Ex. 266 1 10; Ex.
275927,Ex. 2821 15.) They Intended that the
code developed by or for the licensee would
remain the property of the licenses, and could
therefore be used, exported, disclosed or
trangferred frecly by the licenses. (See Ex. 1789
18; Ex. 182920; Ex. 190 9§ 14-15; Ex. 217 {
23, Ex. 228 115; Ex. 233 1 9; Ex. 252 7§ &-5;
Ex.266 9110, 12; Bx. 275 27, Ex. 2821 15)

o E?‘i PR 7 -

Disputed to the extent the statement ests
that the “Involved Persons” had the authority to
modify the terms of AT&T"s standard UNIX
license agreements and to the extent the
stefement suggests that the “Involved Persons™
were the only Individuals under whose direction
AT&T licensed its UNIX source code. (8 76-
96.) Disputed in that substantial evidence shows
(and easily permits the Inference) that the
“Invofved Pessons™ did not share any such view
during their tenure af AT&T, (7§ 63-163.)
Disputed to the extent the statement suggests
that IBM and Sequent did not enter into & writtea
agreement requiring 1BM and Sequent to hold in
confidence all parts of its modifications and
derivative works based on the licensed UNIX
System V software product. (Y§ 13-29, 82-86,)
Disputed to the extent that the statement
suggests that, upon entering into thair written
agreement, the parties did not intend to exchude
any previous oral discussion from the agreement
the partics had rcached. (F§ 18, 91-92.) “The
1BM Agreetnents and the Sequent Agresments
(colicctively “the Agreements™) set forth the
terms under which UNTX Systern V could be
used and disclosed by them and under which
they could distribite software programs “based
on” UNIX System V." (IBM Statement of

S Raapane

Undisputed Facts § 50.)

i

specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56,

The material referred to by SCO does not
support SCO's statement. The testimony of
individuals who did not negotiate or execute the
Agresnents is irrelevant.
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Whether or not AT&T entered into a slde [etter
or other agreements with its licensees to clarify
the treatment of modifications and derivative
works, or altered the language of Section 2.01,
AT&T’s and USL’s intent was slways the same.
It never intended to agsert ownership or control
over any portion of 2 modification or derivative
work that was not part of the original UNIX
System V source code provided by AT&T or
USL. The llcensce was free to use, copy,
distribute or disclose its modifications and
derivative works, provided that it did not use,
copy, distribute or disclose any portions of the
original UNIX System V source code provided
by AT&T or USL except as permitted by the
lleense agreements. (Ses Ex, 182 420; Ex. (50
¥24; Bx. 217922, Ex. 275 § 27, Ex. 2829 27)

it
L1 5

Dizputed in that substantial evidence shows (and
easily permits the inference) that AT&T did not
intend to hold all licensees to the same basic
standard without regard to the provisions of any
side letters with its licensees. (Y 89.) Dispuied to
the extent the statement suggests that the
“Involved Persons™ had the anthority to modify
the terms of AT&T’s standard UNIX license
agreements and {o the extent the statement
suggests that the “Involved Persons” were the
only individuals under whose direction AT&T
licensed its UNIX source code. (1Y 76-96.)
Disputed in that substantial evidence shows (and
cagily permits the inference) that the “Trvotved
Persons™ did not share any such view during
their tenure at AT&T. (1Y 63-163.) Disputed to
the extent the statement sugpests that IBM and
Sequent did not enter into a writlen agresment
requiring 1BM and Sequent to hold in confldence
all parts of its modifications and derivative
works based on the licensed UNIX System V
software product. (1§ 13-29, 82-86.) Disputed to
the extent that the statement suggests that, upon
entering inko their written agreement, the parties:
did not intend to exclude any previous oral
discussion from the the parties had
resched. (§1 18-9192.) “The IBM Agreements
and the Sequent Agreements (cotloctively “the
Agreements™) set forth the terms under which
UNIX System V could be used and disclosed by
them and under which they could distribute
softwars programs “based on” UNIX System
V.” (IBM Statement of Undispurted Facts § 50.)

statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statement,
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At about thc same time that [BM and Sequent
executed the Agreements, other licensees and
progpective licensess sought clarification that
AT&T and USL did not intend to assert
awnership or control over modifications and
derivative works prepared by licensees, except to
the extent of any material portions of the original
UNIX System V source code provided by AT&T
or USL and Included in such modifications and
derivative works. (See Ex. 2179 13; Ex. 2759
17.

ki i LY i A
Dlspuwd to the extcnt thc referenced materials

are cited for the truth of the propuosition that
other licensees and prospective licensees sought
such clarification, and disputed to the extent the
statement suggests that AT&T held the view that
the agreements did not preciude the licensses®
use, export, disclosure, or transfer ofthe
licensees modifications and derivative works
based on tite licensed System V software
product, in that substantial evidence shows (and
casily permits the Inference) that AT&T heid no
such view. (1163-163)

H in) S rjjﬂ 3} E’J’* ’%‘%‘ } 3
Doomod admltted Nolhmg in SCO’s statement
speclfically controverts IBM’s facts with
admissible evidence mecting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statement.

635,

Because of the numerous inquiries it received
from licensees, AT&T further clarified the
mecaning of Section 2.01 of its software license
agreements at seminars organized for licensees
and in its “§ echo” publication. § echo was a
newsletter that AT&T published for ell UNIX
System V licensces o keep them informed of
AT&T's policies with respect to UNIX System
V. AT&T intendod the guidance provided in the
newsletter to apply to all of its UNIX System V
licensees. (Sox Ex. 1909 19; Ex. 217 1] 14-15;
Ex. 275 11 18-19; Ex. 282 1 21))

Depending on the meaning of the word “apply,”
disputed to the cxtent the statement suggests that
AT&T intended the $ echo newsletter to have
any binding legal effect. (Ex. § at [00-01; Ex. 69
at 120-21; Ex 10 4 3; Bx. 14 § 4; pes aleo [BM
Ex. 301 at 68; IBM Ex, 302 at 246-47.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissibie evidence mecting the requirements of
Rule 56.

The April 1985 edition of § acho degcribes
presentations made by 8 member of M,
Wilson’s licensing groep, Mr. Frasure, outlining
changes that AT&T intended to make to the
licensing and sublicensing agreements as a result
of disoussions that Mr. Wilson and others in his
group had with AT&T"s licensses. (Sgg Bx. 190
120; Ex. 217 1 16; Bx. 275 120; Ex. 282 422))

Dicputed to the exient that the statement
suggests that in April 1985 Mr. Wiison had the
lone or ultimate authority over AT&Ts UNIX
software licensing, or that Mr. Wilson or Mr.
Frasure alone had the authority to make any
“changes”™ to the standard licensing and
sublicensing agreements, (90.)

admissibie evidence mecting the requircments of
Fule 56.

Deerned admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with

37



i Asdtswasodmthemmldter u'nongthc

changes AT&T decided te implement, and
which were announced at the seminars by Mr.
Frasure, were “{Ijanguage changes . . . to clarify
ownership of modifications or derivative works
prepared by a licensee”. (See Ex. 196 § 20; Ex.
217417, Ex. 275 9 21; Ex. 282 123.) The
August 1985 edition of  echo describes these
changes in detnil. With respect to Section 2.01,
the ncwsletter states:
Section 2.01 - The last sentence was added
1o assure licensees that AT&T will claim no
ownership in the software that they
developed — only the portion of the
software developed by AT&T.
(Ses Ex. 190 §21; Ex. 217 1 18; Bx. 275 § 22;
Ex 282924

Dq:mdmg on mg ofthe wrm “comrol”

in previous statements, disputed to the extent the
statement suggests that AT&T's statement
regardimg ownership was one relieving the
llcensees of their existing obligations to keep
confidential all parts of their modl fications and
derivative works based on the licensed UNIX
System software product, of o remove that
obligation for future licensees, (1§ 82-86.)

Deem ad Nottnng in SCO’s stalemmt

specifically controverts IBM's facts with
admissible evidenos meetmg the requirements of
Rule 56. Further, the material referred to by
SCO dozs not support SCO's statement.

68.

This change was not intended to alter the
meaning of the software agreements, but was
meant only to clasify the origlnal Intent of
Section 2.01. AT&T intended only to make
clear to its licensees that AT&T, and later USL,
did not claim any right to the licensees’ otiginal
work contained in modifications or derivatives
of UNTX System V. (See Ex. 182 §20; Ex 190
21 Ex. 217 1 18; Bx, 275 §22; Ex. 282 §24.)

Depending on the meaning of the term “any
right,” dispited to the extent the statement
suggests that AT&T intended to relicve the
llcensees of their existing obllgations to keep
confidential all parts of their modifications and
derivative works based on the licensed UNTX
System software product, of to remove that
obllgstion for future licensees. (7Y 82-86.)

Deemed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO's statement,
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“The new language is reflected, for cxpl ]

Section 2,01 of a software agreement betwoen
AT&T Information Systems Inc. and The Santa
Cruz Opesstion, Inc, entered into in May 1987
That agresment includes the following language:
Such right to vse Includes the right to
modify such SOFTWARE PRODUCT and
to prepare derfvative works based on such
SOFTWARE PRODUCT, provided that any
such modification or derivative work that
contains any part of a SOFTWARE

treated hereunder the same as such
SOFTWAR?E’, PRODUCT, AI&I:MM

D9 TWIHTENID (Rterest i any pottion of puch

is

{Ex. 127 § 2.01 (emphasls added)).

“Disputed o the extent the statement

T
suggests
that AT&T dId not intend to require Santa
Cruz to keep confidential alt parts of fts
modlfications and derivative works based on the
lleensed UNIX System software product. (1§
82-86)

15 5 S Sl i
Desmed admitted: Nothing in

L )"%&,‘; e Sl
SCO’s statement
specifically controverts 1BM's facts with
admisslble evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO's staternent.

70.

As AT&T communicated at its seminars and in
its newsletters to UNIX System V licensees, this
new language was intended only to clarify the
language In the original Section 2.01, not change
its meaning. Mr, Wilson’s livensing group
interpreted the language of the original Section
201 and thus revisod Section 2,01 in exactly the
st way. (Sog Ex. 1909 22; Ex. 2179 20; Ex.
2759 24; Ex. 282 9 25.)

Disputed to the extent that the staternent
Suggests that at the tirme Mr. Wilson had the lone
or ultimate authority over AT&T’s UNIX
software licensing (Y§ 90-105) and to the extent
the statement suggests that AT&T intended to
ellminate from their existing or prospective
UNIX System V license agreements the
obligation on the part of the livensees to keep
confidential all parts of their modifications and
derivative works based on the licensed UNIX
System software product (1§ 82-87).

Deemed admitted: MNothing In SCO*s siaternent
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56, Further, the material referred to by
SCO does not support SCO’s statement.

7L

Although AT&T made “specimen copies™ of the
rovised software agreement available to its
licensees, it did not require that Its licensess
eniter into new agreements. AT&T intended for
all of ATAT's UNIX System V licensees to
receive the benefit of the changes and
clarifications It outlined at Its seminars and in the
newslettes, (Sog Ex. 190 923; Ex. 2171 21; Ex.
275 426; Ex. 2829 26.)

Disputed to the cxtent the statement suggests
that AT&T mtended to eliminate from their
existing or prospecttve UNIX System V license
egroements the obligation on the part of the
licensees to keep confidential all parts of their
modifications and derivative works based on the
licensed UNIX System software product, (T§ 82-
87.)

Deemed admitted: Nothing In SCO’s statement
specifically controverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56, Further, the material referred to by
SCO doss not support SCO’s statement.
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Based in importent part on the Agresments and
AT&T's repeated and consistent explanations of
then, IBM continued the deveiopment of and
distributed a flavor of the UNIX

system known as A (gee Ex, 5 913), and
Sequent {which IBM acquired in 1999)
continued the dovelopment of and distributed a
flavor of the UNTX operating system known as
Dynix (ses id. 9 16).

Dlsputadto the extent ﬂnc stxtcmcnt suggwts
that [BM and Sequmt did not enter into a written
agreement requiring them to hold In confidence
all parts of their modifications and derivative
works based on the licensed UNTX System v
software product. (Y§ 32-87) Dlsputad to the
extent that the statement suggests that, upon
cntering into their written agreement, the parties
did not intend to exclude any previous and
subsequent oral discussion from the agreement
the parties had reached. (9§ 82-87.) “The IBM
Agreements and the Sequent Agreements
{colleciively “the Agreements™) set forth the
terms under which UNIX System V could be
used and disclosed by them and umder which
they could digtribute sofrware programs “based
on” UNIX System V" (IBM Statement of
Undisputed Facts § 50.) Depending on the
meaning of the terms “control” and “original
works™ as used in previous statements, disputed
to the extent the statement suggests that AT&T
cver represented to IBM or Sequent that those
companics would have the right to “control”
their “original works” that were part of any
modification or derivative work they had
developed based on the licensed UNIX System
V software product. (9 63-163) Depending on
the meaning of the term “UNTX flavor,” disputed
to the extent the statement suggests that ALX and
Dynix are not “derivative works" of the licensed
UNIX System V software product within the
meaning of their agreements, as well as the
copyright law. (§ 192.) Disputed to the extent
the statement suggests that IBM or Sequent had
compelling business reasons to insist on the
“control” as descrlbed by IBM hercin. (1] 30-
62)

T Deemed sdmitiod The b oo by

5CO doces not support SCO's statement.

Nothing in SCO's statement speclficaliy
controverts IBM's facts with admissible
evidence meeting the requirements of Rule 56.




Both [BM md Soquent invested in thc
development of ALX and Dynix based on the
understanding — reinforced by the repeated
assurances of AT&T representatives — that
ATET claimed no interest whatsoever in IBM's
and Sequent’s original works, even if they might
be included in 2 modification or decivative work
of UNIX System V. (Ex. 257 §§3-5; Ex. 310 at
29:8-31:5, 56:11-37:5, 62:20-63:17, 1 19:16-
120:2, 127:15-128:1.}

Disputed to the extent the stnwmmt suggcsts
that [BM and Sequent did not enter into a written
agreetnent requlring them to hold in confidence
all parts of their modifications and derivative
works based on the llcensed UNIX System V
softweare product. (1% 13-29, 82-86.) Disputed to
the extent that the statement suggests that, upon
entering into thelr written agreement, the parties
did not Intend to exclude any previous and
subsequent oral discussion from the agreement
the parties had reached. (Y§ 18, 91-92.} “The
IBM Agreements and the Sequent Agreements
{collectively “the Agreements™; set forth the
terms under which UNIX Systern V could be
used and disclosed by them and under which
they could distribute software programs “based
on™ UNIX System V." (IBM Statement of
Undisputed Facts § 50.) Depending on the
meanlng of the term “no interest whatsoever,”
disputed to the exient the statcment suggests that
AT&T ever represented to [BM or Sequent that
those companies would have the right to
eomrol” their “original works™ that ware part of
sny modification or derivative work they had
developed based on the licensed UNIX System
V software product. (§163-163.) Disputed to
the extent the statement suggests that [BM or
Sequent had compelling business reagons to
insist on the “control” ag degcribed by IBM
herein. (1] 30-62.)

Deemed admlttcd T‘he matenal refcrred to by
SCO does not support SCO's siatement.

Nothing In SCO’s statement specifically
controverts IBM's fucts with admissible
evidence meeting the requirements of Rule 36.
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tens of thousands of persan-hours to the
development and marketing of ALY, including
writing many milllons of lines of criginal source
code for AIX. Similarty, Sequent spent tens of
millions of doltars and bundreds of person-hours
in the development and marketing of Dynix,
including writing millions of lines of original
source code for Dynix/ptx. (Ex. 257 9§ 7-10;
Ex. 252 at 97:25-98:20, 140:12-21; Bx. 181, Ex.
G; Ex. 59 193-4.)

TBM devoted hundreds of millions of dllars ot

L it o
Depending on the meaning of the
“original,” disputed to the extent the cited
materlaf does not identify what lines of code in
AlX or Sequent were written by developers
without exposure, reference or BCCESS, OF
experience based on such exposure, reference or
access, 1o the licensed UNIX System V software
product.

specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Ruie 56,

75,

AIX and Dynix are comprised of code from
flumerous sources, lncluding code written by
IBM and Sequent sofiware engineets (or outslde
coniractors retained by [BM or Sequent) and
2lso code written by third parties and licensed (o
IBM or Sequent for inclusion in AIX or Dynix,
{Sgg Bx. 270 19 4-5; Ex. 236 14 4-5.)

Undlsputed.

Undisputed.

76,

The overwhelming majority of the code in ALK
and Dynix is original IBM or Sequent work,
written of creatod independent of UNIX
System V., (Ex. 181, Ex. C, Ex. G.)

Depending on the meaning of the term
“original,” disputed 1o the extent the cited
material does not identify what lines of code In
AIX or Sequent were written by developers
without exposure, reference or access, or
experience based on such exposure, reference or

access, to the licensed UNIEX System V sofiware
product,

Deemed admitted: Nothlng in SCO’s statement
specifically controverts IBM’s facts with
admissible evidence meeting the requirements of
Rale 56.
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of 123,821 ﬁlesmd 160 198,865 lines of source
code. (Ex, 181, Ex. Q) The Final Disclosures
Identify lings of System V code
in any version of AIX. (Ex. 54, [tem 1, Tab
425

Dlsputed to ﬂlc cxtent ﬂlc cftadmalcmj dow not

identify what lines of code in AIX or

Sequent were written by developers without
exposure, reference or access, of expetience
based on such exposure, reference or access, to
the licensed 1INTX System V software product.

i e o
Dcemod achmﬁed The material referred to by
SCO does pot support 8CO’s statement, $SCO’s
statement fails to identify material facts of
record meeting the requirements of Rule 56.
The declaration referred to constitutes a
supplemental expert report and was not timely
disclosed.

SECTION REDACTED
SECTION REDACTED
78. The bese operating system of Dynixiptx 4.6.1 Dispuied to the extent the statement suggests Deemed admitied: Nothing in SCO’s statement
alone is comprised of 36,096 files and that Dynix/ptx is not a derivative work based on | specifically controverts IBM’s facts with
10,238,823 linex of source code. (Ex. 181, Ex. UNIX System V. ( 192.) Disputed to the extent | admissible evidence mecting the requirements of
G.} Here again, the Final Disclosures identify the chied material does ot identify what lines of | Rule 56.
lines of System V code in any code m AIX or Sequent were written by
version of Dynix. (Ex. 54, Teern 204, Tab 220y | developers without exposure, reference or
access, of experience based on such exposure,
reference or aocess, to the leensed UNTX
SECTION REDACTED reeence of ooess to th I
79. ) Depending on the meaning of the term Deeined admitted: Nothing In 8C0’s statement
“original,” disputed to the extent the cited spocifically controverts [BM’s facts with
maierial does not identify what lines of cods in admissible evldence meeting the requirements of
ALX were written by developers without Rule 56.
SECTION REDACTED exposure, reference of access, or experience

based on such exposure, reference or aceess, to
the licensed UNIX System V software product.
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4 . ho
Among the original IBM works in ALX are
Virtual Resource Manager, Logical Volume
Manager, Object Data Manager, System
Management Interface Tool, Network Install
Manager, Web-based System Manages, IBM
Java Devclopment Kit, AFX Workioad Manager,
Dynamic Logical Partitioning, Capacity On
Demand, Chuster Systems Management, and
many other developments, (Ex. 257 1 8; Ex. 263
1385.)

. Depend

on the meaning of the t
works,” disputed to the extent the cited material
does not kientify whether the works were written
by developers without exposure, reference or
access, or experience based on such exposure,
reference or access, to the ilcensed UNTX
System V software product.

erm “original

thing in SCO’s statement
specifically controverts IBM's facts with
admiszible cvidence meeting the requircments of
Rule 36.

8l

Among the original Sequent works in Dynix are
Read«Copy Update, Symmetric Multiprocessing
and Non-Uniform Memory Access capablliities,
and functionality for Transmisslon Control
Protocol/Intermet Protocol (TCP/IP) networking
protocols on paralisl computers. (Ex, 283 §86.)

Depending on the meaning of the term “original
Sequent works,” disputed to the extent the clted
material does not identify whether the works
were writien by developers without exposure,
reference or access, or experience based on such
expostire, reference or access, to the licensed
UNIX System ¥ software product.

Deemed admitied: Nothing In SCO’s statement
specifically controverts IBMs facts with
admigsible svidence meeting the requirements of
Rule 56,

82,

Following execution of the Agreements, AT&T
and USL commumicated with licensees on a
regular basis and frequently explained their
intent, view, and understanding as to their
licensees’ rights to thelr own original materials.
(Ex. 121 911; Ex, 2504 4; Ex. 271 9§ 3-4; Ex.
276 71 4-5; Ex. 280 9§ 34.)

Disputed to the exdent the statement suggests
that AT&T or USL held the view or told IBM or
Sequent that the proposed agreements did not
require their licensees to bold in confidence all

-parts of their modifications and derivative works

based on the licensed System V software

product. (1 63-163.) Disputed to the extent that

the statement suggests that, upon eatering into
their written agreement, the parties did not
intend to exclude any previous and subscquent
oral discussion from the tho parties
had reached. (Y] 18, 91-92.) “The IBM
Agreements and the Sequent Agreements
{collectively “the Agresments™) set forth the
terms under which UNIX System V could be
used and disclosed by them and under which
they could distribute softwate programs “based
o™ UNIX System V.” (IBM Statement of
Undisputed Fects 1 50.)

Desmed admitted: Nothing in SCO’s statement
specifically controverts IBM’s facts with
admisslble evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support SCO’s statement.




83,

AT&T and USL sunicatod )

to licensees, including IBM and Sequent, that
they owned and could do as they wished with
their owm original works, even if those works
might be included in a modification or derivative
work of UNIX System V, so long as they
protecied AT&T's UNIX, System V source code.
(Ex. 18315, Ex. 191 1 4-6; Ex. 250 99 3-4: Ex.
271 99 3-4; Ex. 276 9§ 4-5; Ex. 280 9§ 3-5.)

Sz

Disputed in that substantial evidence shows (
easily pormits the inference) that AT&T and
USL heid no such understanding and made no
such statements. (§ 63-163.) Depending on the
definition of the phrase “origimal works,”
disputed to the cxient the statement suggests that
the licensees did not enter into written
agreements requiring them to hold in confidence
all parts of their modifications and derivative
works based on the licensed UNIX Systern V
software product. (47 13-29, 82-86.) Disputed to
the extent that the statemnent suggests that, upon
entering into their written agreements, the partics
did nat Intend to exclude any previous or
subsoquent oral discussions from the agrecment
the parties had reached. (Y t8, 91-92.) “The
IBM Agreoments and the Sequent Agreements
(collectively “the Agreements”) set forth the
terms under which UNIX System V could be
used and disclosed by them and under which
they could dlstribute software programs “based
on” UNEX System V. (IBM Staternent of

specifically controverts IBM's facts with
admissible evidence meéting the requirements of
Rule 56, Further, the material referred %o by
SCQ does not support SCQ's statement.

Undispated Pacts 1 50.)
84, Some licensees sought to clarify that, under the Disputed o the extent the referenced materials Deemed admitted: Nothing in SCO's statement
agreements, they, oot AT&T or USL, would own | ate cited for the truth of the proposition specifically controverts 1BM's facts with

and control modifications and derivative works
prepared by or for the licensoes (cxcept for any
original UNIX System V source cods provided
by AT&T or USL and included theredn). (Ex.
132 1 18; Ex. 189 117; Ex. 275 93 15-17: Ex.
281 1Y 12-16)

that other licensees sought such clarification, and
disputed to the extent the statement suggests

that AT&T held the view that the agreements did
not preclude the licensees' usge, export,
dlsclosure, or transfer of the licensees
madifications and derivative warks based on the
licensed System V software product, in that
substantial evidence shows (and casily permits
the inference) that ATET had no such intent. (1§
63-163.)

sdmlssible evidence meeting the requiresnents of
Rule 56. Further, the materind referred to by
SCO does not support SCO's statoment.

85.

Mr. Wilson and members of thig staff stated,
orally and in writing, that AT&T"s liccasees, not
AT&T or USL, would own and control
modifications and derivative works prepared by

Disputod to the extent the siatement suggests
that ATET ever represented to 1IBM or Sequent
that those companies were not obligated to hold
in eonfidence all parts of their modifications and

Decmed admitted: Nothing in SCO's statement
spevifically controverts TBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
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System V source code provided by AT&T or
USL and included therein), (Ex. 1829 18; Ex.
189 9% 17-22; Ex. 271 1§ 3-5; Ex. 275 § 25; Ex.
28099 3-5; Ex. 282417}

] dcnvahvc wo:ks basod on the liomsed

orfor thc mﬂsee(axcept or any orlgmal

System V software product. (9§ 63-163.)
Disputed 10 the extent that the statement
suggests that Mr, Wilon or the “mermbers of this
staff” had the lone or ultimate authority over
AT&T's UNIX software licensing, or that Mr.
Wilson or any “member of his staff” had the
authority 10 amend the licensing and
sublicensing agreements. (1§ 76-96.) Disputed
to the extent the statement suggests that IBM and
Sequent did not enter into a written agreement
requlring them to hold In confidence all parts of
their modifications and derivative works based
on the licensed UNIX System V software
product. (¥§ 13-29, 82-86.) Disputed to the
cextent that the statement suggests that, upon
entering into their written agresment, the parties
did not intend to exclude ay previous and
subsequent oral discussion from the agreement
the perties had reached. (Y18, 91-92.) “The
[BM Agreements and the Sequent Agreemonts
(collectively “the Agreements™) st forth the
terms under which UNIX System V oould be
used and disclosed by them and under which
they could distribute software programs “based
on” UNIX Systern V.” (IBM Statement of
Undisputed Facts 1 50.) Disputed to the extent
the staterment suggests that AT&T ever
represented to [BM or Sequent that those
companies would have the right to “control”
thelr “original works™ that ware part of any
modification or derivative work they had
devoloped based on the liconsed UNEX System
V software product. (§§ 63-163.) Disputed to the
extent thal the cited material does not support the
assu-uonmatAT&TorUSmepmuodm
writing thot any licensse would “control” any
part of the modifications or derivative worlcs It
developed based on the licensed UNIX Systern

' SCO does not support SCO‘s statmnt

The cited material fully supports [BM's
statemnent that AT&T and USL represented to
their icensees that those companies would have
the right to control their original works.
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V software product,
86, For example, Mr. Frasure, who continued to Disputed in that substantial evidence shows (and | Deemed admltted: Nothing in 8CQ’s statement
work with and for Mr, Wilson until he retired, easlly permits the inference) that Mr. Frasure specificatly controverts IBM's facts with
was in daily communication with UNEX hield no such understanding of the liceases and admissible evidence meeting the requirements of
licensees. He personally commumlcated with had no such communications with licensees Rule 56. Further, the material referred to by
.them both in writing and orally, and participated | regarding rights of disclosure. (1% 63-153.) SCO does not support SCO's staternent,
in conferences that clarified AT&T"s position Disperted to the extent that the clted matarial
regarding ownership of code that licensees does not support the assertion that Mr. Frasure The facts stated in IBM’s referenced peragraph
developed themselves. Mr. Frasure assured had any such communications in writing, are fully supported by the cited maierial.
llcensees that they owned any code they
developed themselves, or that third parties
developed on their behatf and that they could
disclose their code to whomever they wantad,
jmtaslongasmeykquND{SystunVsoume
code confldential, (Ex, 191 9§ 4-6.)
7. Simuilarty, Mr. DeFazio, who remained head of Disputed to the extent the statement suggests Decmed admitted: Nothing in SCO’s statement

the overall AT&TAJSL/Novell organlzation
rezponslble for UNIX software until 1997, made
sure licensses understood they could do as they
wished with their otiginal wotks, even if they
might have been Included in a modification ot
derlvative watk of UNIX System V, and that
AT&T and USL had no interest in maintaining
the confidentiality of code their customers
developed. (Ex. [83 9Y4-5)

that Mr. DeFazio had the authority to modify the
terms of AT&T"s standard UNIX llcense
agreements or was the person under whose
ultimate direction AT&T llcensed its UNIX
software product. (1§ 76-96.) Disputed in that
substantial evidence shows (and easily permits
the inference) that Mr. DeFazio held no such
understanding of the licenses and had no such
communications with licensees regarding rights
of disclosure. (9§ 63-163.)

speclfically contraverts IBM's facts with
admissible evidence meeting the requirements of
Rule 56. Further, the material referred to by
SCO does not support’SCO’s siatement.
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ty
basls regarding the Agreements, AT&T and USL
communicated with their licensees st users
conferences, such as USENIX (an organization
that supports the development of UNTX
varianis), and in other public pressntations.
Representatives of AT&T and USL emphasized
that their licensees, including IBM and Sequent,
could do as they wished with their own original
material. (Ex. 255 94 6-7.)

commimications that UNIX System V licensees
“could do as they wished with their own original
material™ withont regard to whether such
material was included in the licensces®
modifications or derivative works based on the
llcensed UNEX System V software product. 64
63-161.) Disputed to the extent the stagernent
suggests that IBM and Sequent did not enter into
2 written agreement requiring them to hold in
conildence ali parts of their modlfications and
derbvative works based on the licensed UNIX
System V software product. (Y 13-29, 82-86.)
Disputed to the extent that the statement
suggests that, upon entering into their written
agreement, the parties did not intend to exciude
any previous and subsequent oral discussion
from the sgreement the partles had reached, (§1
18, 91-92.) “The IBM Agreements and the
Sequent Agreements (collectively “the
Agreements”™) set forth the terms under which
UNIX Systern V could be used and disclosed by
them and under which they could distribute
software programs “based on” UNIX System
V." (IBM Statement of Undispisted Facls 150.)
Depending on the meaning of the term “their
own original material,” disputed to the extent the
stateinent suggests that AT&T cver represented
to its licensees that they would have the right to
“do as thoy wished” with their “original woeks”
that were part of any modification or derivative
work they had developed based on the licensed
UNIX System V software product. (1§ 63-163.)

— e,
Y
SoElo RN

Deemed itted: Nothing in SCO’s statement
specifically controverts IBM's facts with
admissible cvidence meeting the requirements of
Rule 56,

The material referred to by SCO does not
support SCO's statement,




T AT&T and

tts reprosentatives Intended for their
licensess to rely upon their siatemerits and
assurances abourt what licensees could and could
not do with their original works. (Ex. 183 {6,
Ex. 191 17, Ex. 250 §1 4-5; Ex. 271  5; Ex. 276
5450

T o e
Depending on the meaning of the term
works,” disputed to the extent the statement
suggests that AT&T ever represented to Its
licensecs that they would have the right to “do az
they wished™ with their “original works™ that
were part of any modification or derivative work
they had developed based on the licensed UNLX
System V software product. (14 63-163.)
Disputed 1o the extent the statement suggests
that IBM and Sequent did not enter into a written
agreement roquiring them to hold In confidence
all parts of their modificetions and derivative
works based on the licensed UNIX System V
software product. (9§ 13-29, 82-86.) Disputed to
the extent that the statement suggests (hat, zpon
entering into their written agreement, the partics
did not intend to exchide any previous and
subsaquent orul disoussion from the agresment
the parties had reached. (9§18, 91-92.) “The
{BM Agreements and the Sequent Agreements
(collectively “the Agreements™) set forth the
terms under which UINEX System V could be
used and disclosed by them and under which
they could distribute software programs “based
on” UNIX System V.” (IBM Statement of
Undisputed Facts § 50.)

s 1M ERETET T B
“original

Deomed admitted: Nothing in SCO’s statement
specifically controverts IBM's facts with
sdmissible evidence meeting the requirements of
Rutle 56.

The material referred to by SCO does not
support SCO’s siatement,

49




Taking M. Wilson end his collea.gm‘at el

word, 1BM, Sequent and other UNTX licensees
exercised ownership and control over their
original works, despite the fact that those works
had been part of a modlfication and derivative
work of UNIX System V or had been associated
in gome respect with UNIX System V code, such
as by publicly disclosing them. (Ex. 508; Ex.
509; Ex. 510; Ex. 511; Bx. 512; Bx, 559, Ex.
560; Ex. 561; Ex. 562; Ex. 563; Bx. 564; Bx.
563; Ex. 566; Ex. 567; Ex, 568; Ex. 569: Ex.
570; Ex. 571.)

T Dlsputad in that thc rcfermwd exhlbrlsdo not

disclose internal operating system source code,
rethods or concepts at all; disclose operating
systein source code, nicthods or concepis at only
a general and superficial level such that the
disclosure would be of no use to operating
system developers or disclose material that is so
specific to a particular operating system that it
would not be applicable to ancther operating
system, such as Linux; are confidential
documents, patents whose purpose is to prevent
the use of the disclosed invention, or materials
that are protected by clear copyright language;
and/or give no indication that they were
published or distributsd, or that their existence
was cver known o individuals outside of IBM.
(Ex. 139 91 222.) Disputed to the extent the
statement suggests that IBM and Sequent did not
enter inte a written agreement requiting them to
hold in confidence all parts of their
modifications and derivative wocks based on the
licensed UNIX System V software product. (1§
13-28, 82-86.) Disputed to the extent that the
statement suggests thet, upon entering into their
written agreement, the parties did not intend to
exclude any previous and subsequent oral
discussion from the agreement the parties had
reached. (Y 18, 91-92.) “The IBM Agreements
and the Sequent Agreements (collectively “the
Agreements”™) set forth the terms under which
UNIX System V could be used and disclosed by
them and under which they could distribute
software programs “based on™ UNIX System
V.” {IBM Statement of Undisputed Facts § 50.)

e SE ‘},qumlm"‘: e
iy T R e e i

Deemed admltted The material referred to by
5C0 does not support SCO’s statement.

8COs statement fails to identify material facts
of record meeting the requirements of Rule 56.
The declaration referred to constitutes a
supplemental expert report and was not timely
disclosed.
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